May 31,2016

Ms. Kathryn Roberts
New Mexico Environment Department
Post Office Box 5469

Santa Fe, New Mexico 87502

Via email to kathryn.roberts@state.nm.us

Dear Ms. Roberts,

| urge the New Mexico Environment Department (NMED) to abandon the proposed 2016 Compliance Order
on Consent, or Consent Order, for Los Alamos National Laboratory (LANL), released for public comment
on March 30, 2016. It creates serious problems and represents backwards thinking not progressive not all
in achieving the goal of genuine cleaning up the toxic mess created by the Laboratory.

The Environment Department should keep the existing Consent Order that went into effect March 1, 2005,
while modifying and updating a cleanup schedule that includes a realistic final compliance date. | also
formally strongly request that NMED provide the opportunity for a public hearing on the revised cleanup
schedule and new completion date, in accordance with the New Mexico Hazardous Waste Act and the
2005 Consent Order.

GENERAL COMMENTS
The opportunity for a public hearing must be provided

« Any extension of a final compliance date must be treated as a Class 3 permit modification to the
2005 Consent Order and therefore requires a 60-day public comment period.

« Any extension of a final compliance date under the 2005 Consent Order can be implemented only
after the opportunity for public comment and a public hearing, including formal testimony and
cross-examination of witnesses.

o The Environment Department is legally required to follow these public participation requirements
that explicitly incorporated into the 2005 Consent Order.

Withdraw the proposed draft 2016 Consent Order



The proposed draft represents a big step backwards in achieving the goal of genuine cleanup of
the Laboratory.

The Environment Department should keep the current 2005 Consent Order and revise the Section
XlI cleanup schedule and final compliance date.

| strongly request that the Environment Department withdraw the proposed draft 2016 Consent
Order.

The public deserves the opportunity to comment on all following drafts

It seems likely that a later draft — after the Lab’s and public comments are incorporated into a
revised draft — and after closed-door negotiations between the Environment Department and the
Laboratory — could be substantially different from the current draft.

| strongly request that the public have the opportunity to review and comment on any further drafts
of a revised proposed 2016 Consent Order.

Public participation provisions in the existing 2005 Consent Order must be incorporated into the
proposed draft 2016 Consent Order

The proposed draft 2016 Consent Order explicitly limits public participation requirements
incorporated into the existing 2005 Consent Order.

| strongly request that all notices, milestones, targets, annual negotiations, and modifications
require public review and comment, and the opportunity for a public hearing.

The current state of cleanup must be updated and next steps scheduled

Work under the existing 2005 Consent Order needs to be subject to public review. In 2005 DOE
agreed to complete cleanup under the Consent Order by December 6, 2015, which did not

happen. In order for the public to understand where the work under the existing Consent Order
stands, LANL should be required to provide a current, publicly available list of the status of all
cleanup projects under the 2005 Consent Order.

Further, | strongly request that next steps for cleanup at every site listed in the 2005 Consent Order
be documented in detail and given a scheduled completion date, or alternatively verified as already
completed.

All documents submitted under the 2005 Consent Order must be incorporated into any revised
Consent Order.

All documents must be made public as required in the 2005 Consent Order

The State and the Lab must make all communications, documents, submittals, approvals, notices
of deficiencies and denials under any revised Consent Order readily and electronically available to
the public.

The State and the Lab must notify individuals by e-mail of all submittals, as required in the 2005
Consent Order.



The Environment Department must respond in writing to all public comments

o | strongly request that the State reply individually to each and every comment submitted.
o The Lab’s comments and NMED’s response to comments must be made public.

All future work must have enforceable deadlines

e The proposed draft 2016 Consent Order proposes a “Campaign” approach with enforceable
cleanup deadlines limited to the work scheduled only for that year.

o | request that all anticipated cleanup projects have scheduled enforceable cleanup deadlines from
the beginning of any revised Consent Order.

The Consent Order cannot be open-ended

e Any Consent Order for LANL cleanup must have a final compliance date to which the State and the
Lab agree to and are so bound.

« The public should be given an opportunity for a public hearing on the new final compliance date as
required by New Mexico’s hazardous waste regulations.

SPECIFIC COMMENTS

The Proposed 2016 Consent Order Must Not Extend the Original Final Compliance Date Without
Required Public Participation

The proposed 2016 consent order would indefinitely extend the final compliance date for completing
corrective action at the Laboratory, without the opportunity for a public hearing with formal testimony and
cross-examination of witnesses. Any extension of a final compliance date under the 2005 Consent Order
requires a 60-day public comment period and the opportunity for a public hearing, including formal
testimony and cross-examination. The Environment Department is legally required to follow these
procedural requirements. How legal can negating legality be seen as trustworthy of our confidence.

The legal requirements that mandate a public hearing are clear. Section XII of the 2005 Consent Order
establishes the compliance schedule for implementation and completion of corrective actions at specific
sites at the Laboratory. This schedule is mandatory. The final report that was to be submitted under the
2005 Consent Order — therefore, the final compliance date — was the remedy completion report for the
huge Area G waste dump, required to be submitted by December 6, 2015. The proposed 2016 Consent
Order would indefinitely extend this final compliance date by not designating a specific final compliance
date.

But this revision must be treated as a major Class 3 permit modification. Section I1I.W.5 of the 2005
Consent Order explicitly provides for the preservation of full procedural rights for the public as follows:

This Consent Order hereby incorporates all rights, procedures and other protections afforded the
Respondents [DOE and UC, now LANS] and the public pursuant to the regulations at 20.4.1.900 NMAC



(incorporating 40 C.F.R. § 270.42) and 20.4.1.901 NMAC, including, but not limited to, opportunities for
public participation, including public notice and comment, administrative hearings, and judicial appeals
concerning, for example, remedy selection decisions of the [Environment] Department.

Thus, extension of a final compliance date under the 2005 Consent Order requires a 60-day public
comment period and the opportunity for a public hearing, including formal testimony and cross-examination.

The Proposed New Consent Order Must Not Limit Other Public Participation Procedures

The proposed 2016 Consent Order expressly limits public participation requirements in a way that
completely diverges from those provided in the 2005 Consent Order. As explained above, the 2005
Consent Order explicitly protects procedural due process rights available to the public. The proposed 2016
Consent Order explicitly removes these protections, as follows:

The Parties agree that the rights, procedures and other protections set forth at 20.4.1.900 NMAC
(incorporating 40 C.F.R. § 270.42), 20.4.1.901 NMAC, and 20.4.1.902 NMAC, including, but not limited to,
opportunities for public participation, including public notice and comment, administrative hearings, and
judicial appeals, do not apply to modification of the Consent Order itself.

Thus, as proposed in the above language, the Parties (the Environment Department, Department of Energy
and Los Alamos National Security, LLC) have inappropriately agreed to remove the due process rights,
procedures and other protections provided to the public under the Resource Conservation and Recovery
Act (RCRA) and the New Mexico Hazardous Waste Act. This provision must be stripped from the
proposed 2016 Consent Order. This is appalling and shocking that due process rights are deemed not
necessary for a highly dangerous, highly explosive, toxic matters handling can cause an enormous lost of
lives, watersheds, and land use of all peoples especially first nations tribal peoples whose land LANL and
DOE are doing “For Profit” business. Our citizen rights needs to be upheld.

The Proposed New Consent Order Must Not Eliminate Enforceable Deadlines

The proposed 2016 consent order would eliminate all the deadlines for completing cleanup under the 2005
Consent Order, and replace them with an open-ended and vague scheduling process, with limited
enforcement opportunities.

The 2005 Consent Order, in Section XII, established dozens of deadlines for the completion of corrective
action tasks, including completion of investigations at individual sites, installation of groundwater monitoring
wells, submittal of groundwater monitoring reports, evaluation of remedial alternatives for individual sites,
and completion of final remedies. These deadlines are enforceable under section lI1.G.

The proposed 2016 Consent Order would abandon the 2005 Consent Order provisions and replace them
with a so-called “Campaign Approach” under Section VIII. Under Section VIII.A.3, it would be up to the



DOE, not the regulator at the New Mexico Environment Department, to select the timing and scope of each
‘campaign.”

Enforceable deadlines for cleanup tasks would apply no more than one year into the future. Deadlines
would be based on “Campaigns” negotiated each year with DOE with no public participation and
opportunity to comment on the schedule. To add insult from backward thinking, the annual schedule would
be determined by funding at DOE’s discretion, rather than the schedule driving the funding, which was the
fundamental approach of the 2005 Consent Order. Where is the legal logic of polluters have more rights
than people who are most impacted by loss of lives left without faces in no public participation allowed.

All cleanup projects must have mandatory completion dates scheduled from the beginning date of any
revised Consent Order, and must be fully enforceable. What business management school did DOE/LANL
team go to? When did sound ,sane, safe business practices go out the door? Who is really in charge?
When the founding fathers of the first atom bombs settled in our sacred lands who was doing damage
management? What was the motto? Kill or be killed? Last man standing is in charge? And now allowing to
call spaces and places on the game board of how can we get away with murder? Dump stupidity with
sound safe mandatory completion dates scheduled from the beginning date of any revised Consent Order,
and must be fully enforceable. Whose job is it to monitor the leaving of toxic waste and whose job it is to
enforce noncompliance if time is an invisible line in sand? Even my elementary grandson does not say | will
clean up my room when you pay me and if and when | feel like it.

Existing Violations Must Not Be Eliminated

Section II.A of the proposed 2016 Consent Order would “settle any outstanding violations of the 2005
Consent Order.” This is elementary education application of a card board game. The intelligence of our
governing body is in question. Without enforceable schedules from the beginning, any consent order is
truly unenforceable, and the Environment Department would be abdicating its responsibility to protect
human health and the environment as required by the federal Resource Conservation and Recovery Act
(RCRA) and the New Mexico Hazardous Waste Act. NMED must not surrender its regulatory and
enforcement powers! Again, where is the logical intelligence of NMED? Is it reverting back to the “Thinking
from the Colon of MAN” Hence “colonizers” concept of wipe all signs of life and no justification is needed.
We citizens of sovereign nations, citizens of NM need to be shown environmental violence is not protected
or promoted by the NMED. Our UN human rights will and can be a source of guidance of justice if states do
not annex themselves from such mad cow disease (Milking the US Government cow).

Attorney General Approval Must Be Obtained

The 2005 Consent Order was signed by the Attorney General of New Mexico for purposes of the Covenant
Not to Sue (section Ill.) and the Reservation of Rights (section lI.). As indicated on the draft signature
page, there is no indication of the NM Attorney General plans to sign the proposed 2016 Consent Order.
Yet it would provide the State of New Mexico with a covenant not to sue DOE on behalf of the State of New
Mexico, not merely on behalf of the Environment Department. The Attorney General was an active



participant, representing the People of New Mexico, in the 2005 Consent Order. The Environment
Department has a responsibility to ensure that the NM Attorney General is consulted, and his approval
obtained, before any consent order is adopted. This is for all citizens of NM to know and hold as reserved
resolution. Dirty politics is not allowed gains over our rights for just representation.

The Proposed 2016 Consent Order Must Not Omit Detailed Requirements Found in the 2005
Consent Order

The 2005 Consent Order includes numerous detailed requirements for such things as well installation,
sample collection, and preparation of work plans and reports. These ensure that the cleanup work is done
properly, consistently, and according to standard industry practices. They also ensured that work plans
and reports were consistent, easy for the Environment Department to review, and easy for the public to
understand. The proposed 2016 Consent Order omits many such requirements, which should be
corrected. Such items omitted,also dismisses the importance of our citizen voices which uses our taxpayer
money and negatively impacts all aspects of our lives in Northern NM. Environmental injustice is created by
sidestepping safety and when prior and informed consent is not applied.

The Proposed 2016 Consent Order Must Not Allow Budget To Dictate Cleanup

The proposed 2016 Consent Order allows DOE to pollute until a bigger mess is made and then to provide
cleanup priorities based on anticipated budget. This is elementary education backwardly done . By the time
NMED receives an estimated annual cleanup budget from DOE, the contaminants from DOE LANL
operations have a mule carry its dirty work. The original purpose of the 2005 Consent Order was to compel
DOE and LANL to ask Congress for additional funds to accelerate cleanup. The giant loophole in the
proposed 2016 Consent Order that allows DOE and LANL to say that they don't have sufficient funding and
therefore can choose to exempt themselves from cleanup should be eliminated. Why be in a business if
DOE and LANL are not a sound for profit business partner operations provider? The giant loophole is for
greedy giants that love the government hand outs of money and no responsibility for harmful practices with
no standards of enforcement. Tribal members downwind and downstream of this business deserve NMED
to be responsible entity, established for major policy enforcement for the betterment of sound and safe
businesses. This is true even if the business operators are US government entities. Tribal members can
call for justice in environmental injustice practices under tribal sovereignty. Whose responsibility is it to use
money wisely and responsibly or pay the price of incompetence?

Cleanup Levels Must Remain Strict

Section IX Cleanup Objectives and Cleanup Levels of the proposed 2016 Consent Order would allow DOE
to “develop site specific ecological cleanup levels” to mitigate unacceptable ecological risk due to release of
site-related contaminants. There is no mention of NMED’s role in this process. DOE would be allowed to
demonstrate to NMED that any particular “cleanup objective is impracticable.” To do this, DOE may



consider such things as technical difficulty, the cost of the project, hazards to workers or to the public, and
any other basis that may support a finding of impracticability. If a finding of too incompetent to be trusted
with such an important responsibility is not found. Who is the incompetency to be referred to?? If NMED
approves the impracticability request, DOE can then propose alternative cleanup methods using site-
specific risk assessments. All of this could take place behind closed doors, as there are no public
participation requirements in this section. Please clarify what cleanup levels will be used and when and
where they will be applied. This also must happen for a US government operation to meet the UN
Declaration on the Rights of Indigenous Peoples, Article 32.1, 2, and 3.

New Mexico deserves better

In closing, the Environment Department’s proposed 2016 Consent Order allows the federal government to
leave Northern New Mexico contaminated if DOE believes that cleanup is too difficult or costly— a sorrowful
situation for a supposedly highly technologically advanced nuclear weapons facility that receives over 2
billion taxpayer dollars a year. Instead, the New Mexico Environment Department should implement a new
revised Consent Order that is aggressive and enforceable and in which the State of New Mexico stays in
truthfulness to keeping NM safe from harm. And industries that harm our Mother Earth’s land-based
peoples, such as LANL and DOE'’s lack of conscience to not do practices of business that causes harm.
That would be a real win-win for New Mexicans, helping to permanently protect the environment and our
precious water resources while making the for profit industry to do the creating of hundreds of high-paying
cleanup jobs and do it with safety for their health in mind. And if not so, put a limit on their ability to operate
in sacred places and spaces where once all life was precious and worth of human accountability. Putting a
stop to sloppy business must be also a consideration for bullies on the basalt block. | shall put good
thoughts for your sane, sober thinking with guidance from Creator of ALL good things possible.

Sincerely,

Ms. Kathy WanPovi Sanchez

Tewa Women United

Santa Fe,NM 87506



