
o o 

STATE OF NEW MEXICO 

/ '" ';~ PM, . <' 
,/ 6. or 

," I RECEIVED 

WATER QUALITY CONTROL COMMISSION MAR 2 4 1010 
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WQCC 09-I3(R) 

DIGCE'S MOTION FOR A CONTINUANCE OF DEADLINES 
IN THE SCHEDULING ORDER 

The Dairy Industry Group for a Clean Environment (hereinafter. "DIGCE") hereby 

submits this Motion lor a Continuance of Deadlines in the Scheduling Order. As grounds, 

DIGCE hereby states: 

I. ST ANDARD OF REVIEW 

In general, the standard of review on a motion for continuance is whether an abuse of 

discretion occurred to the prejudice or injury ofa party. See, e.g .. Slale v. SlIlilh, 92 N.M. 533. 

-
537,591 P.2d 664, 668 (1979). Other states use the same concept in deciding upon a motion for 

continuance. See £aSI Camelback Homeowners Ass 'n v. Arizona Found. For Neurology & 

P.'ychialry, 500 P.2d 906, 913 (Ariz. CI. App. 1972) (Inherent in the concept of abuse of 

discretion is a showing of prejudice resulting from the exercise of that discretion.). 

II. LEGAL ARGUMENT 

First, mGCE requests a continuance of the deadline for all parties to file Notices of 

Intent to Present Technical Testimony on Rebuttal. Pre-Filed Rebuttal Technical Testimony and 

Exhibits which is currently set for March 29. 2010. In particular, the New Mexico Environment 

Department (hereinafter, "NMED") presented NMED Exhibit 32 I 7-8 containing a list of dairies 

with synthetically lined lagoon. shallow ground water, and alleged ground water contamination 

as of the last quarter of2009. In turn, NMED failed to present when each lagoon was lined. if 
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the subject wells showing contamination were down gradient from the lined lagoon, and if there 

was a downward trend in the contamination sinee each lagoon was lined. In order to properly 

respond NMED Exhibit 3217-8 in rebuttal testimony, DIGCE needs this relevant information. 

Accordingly, orGCE has prepared a records request for the information pursuant to the 

/l1.Ipcclion of Public Records ACI. See Exhibit A. Therefore, orGCE respectfully requests that 

the Water Quality Control Commission (hereinafter, "WQCC") continue the rebuttal deadline 

currently set for March 29, 20 I 0, until such time that NMED responds to DlGCE's request and 

DIGCE has been allowed a sufficient amount of time to analyze the infonnatioll. Without such 

information, DIGCE will be unable to adequately prepare its case before the WQCC. 

Second. DIGCE requests a continuance of the hearing date currently set for April 13, 

2010. Anthony (TJ.) J. Trujillo, co-counsel for DlGCE, has an unexpected family illness that 

will require him to be out of the state from April 10 through April 14,2010. Mr. Trujillo has 

been an key figure in assisting DIGCE with preparing its case over the last year. and his presence 

for the hearing is critical. Without Mr. Trujillo, DIGCE will be prejudiced in its ability to 

participate in this rulcmaking. 

Finally. DIGCE distributed this motion to the parties on the service list for review on 

March 24, 2010. At the time of filing this motion, the following parties opposed this motion: 

New Mexico Environment Department; Citizens for Dairy Refonn; Amigos Bravos: Caballo 

Concerned Citizens Group; Food and Water Watch; and the Sierra Club Rio Grande Chapter. 

DIGCE believes that the prejudice and injury it will suffer outweighs the interest of the parties in 

opposition to this motion. 
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WHEREFORE, DIGCE respectfully requests that the WQCC revise the Scheduling 

Order to provide for: (I) a continuance of the deadline for all parties to file Notices of Intent to 

Present Technical Testimony on Rebuttal, Pre-Filed Rebuttal Technical Testimony and Exhibits: 

(2) a continuance orthe hearing date currcntly set for April 13, 20\0; and (3) a continuance orall 

other deadlines for events set forth in the Scheduling Order which will be impacted by 

continuances of rebuttal matters and the hearing date. 

Certificate of Service: 

I hereby certify that a true and accurate 
copy of the foregoing pleading was served 
upon the following parties this 241h day of 
March 2010: 

Adolfo Mendez, II, Asst. General Counsel 
OtTice of General Counsel 
New Mexico Environment Department 
Runnels Building Room N4050 
1190 St. Francis Drive 
Santa Fe, NM 87505 
Adololo.mcndez ( state.nm.lIs 

Respectfully Submitted. 

AnthOi ('.1. ujii' 0, 

Attorney for IGCE 
Gallagher & Kennedy, P.A. 
1233 Paseo de Peralta 
Santa Fe, NM 87501 
Phone: (505) 982-9523 
E-Mail: ajt@gknet.com 

& 

Dalva Moellenberg, Esq. 
Attorney for DlGCE 
Gallagher & Kennedy, P.A. 
2575 E. Camelback Road 
Phoenix, AZ 85016 
E-Mail: dlm@gknet.com 
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Michael Jensen 
Allligos Bravos 
1'0 Box 238 
Taos, NM 87571 
mjcnsen@<Ulligosbravos.org 

Alva Carler, Jr. 
DIGCE 
214 W. 2nd Street 
POl1ales, NM 88130 
alva@yueca.ncl 

Dalva Mocllenberg 
Gallagher & Kennedy, P.A. 
2575 E. Camelback Road 
Phoenix, AZ 850 I 6 
DLM@gknet.colll 

Walter Bradley 
Dairy Farmers of America 
3500 William D. Tate Ave .. Suile 100 
Grnpevine, TX 76051 
wbrad I cy@dfamilk.com 

Sharon Lombardi 
Dairy Producers of New Mexico 
1'0 Box 6299 
Roswell , NM 88202 
dpnm I@juno.colll 

Jerry Nevins 
Caballo Concerned Citizens 
1'0 Box 131 
Caballo, NM 87931 
jcrry@caballonm.com 

Dan Lorilllier 
Sierra Club, Rio Grace Chapler 
142 Truman NE 
Albuqucrque, NM 87108 
Danicl.lori III ier@sierraclub.org 

Kathy Martin 
3122 Tall Oaks Circle 
Norman. OK 73072 
Kjm2@aol.com 

o 
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Daniele Diamond 
3431 Wcst Elm Street 
McHcnry, Illinois 60050 
ddiamond@iccaw.org 

Jana Hughes 

o 

Citizens for Dairy Reform 
302 Stiles Road 
Hobbs, NM 88242 
i-Ijana48@yahoo.com 

Dcb Turner 
13101 N. Calle Bonita 
Hobbs, NM 88242 
Turncl'dj 1980@hotmaiLcom 

Jo Ann King 
13100 N. Callc Bonita 
Hobbs, NM 88242 
Joannking I O@leaco.net 

Lonny Ashcraft 
Ashcraft Consulting, Inc. 
PO Box 623 
Roswell. NM 88202 
loneyashcrati ( cablconc.net 

[3rucc Frederick 
NM Environmental Law Center 
1405 Luisa Street. Suite 5 
Santa Fe, NM 87505 
bfl'cdel'ick@nmeJc.org 

Jay Lazarus 
Glorieta Geoscience, Inc. 
PO Box 5727 
Santa Fe, NM 87502 
lazarus@glorietageo.col11 

o 
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GALLAGHER & KENNEDY 
------ P.A. ------

LAW OFFICES 

CONTESSA M. ARCHULETA 
PARALEGAL 

DIRECT DIAL: (505) 962-9523 
E-MAIl: CMA@GKNET.COM 

VIA FACSIMILE AND U.S. MAIL 

Ms. Melissa Y. Mascarenas 
Public Records Custodian 
New Mexico Environment Department 
Harold Runnels Buildings 
1190 St. Francis Drive 
P. O. Box 26110 
Santa Fe, New Mexico 87502-6110 

Re: Public Records Request 

Dear Ms. Mascarenas: 

o 

March 24, 2010 

1233 PASEO DE PERALTA 

SANTA FE, NEW MEXICO 87501-2758 
PHONE, (505) 962-9523 

FAX, (505) 963-6160 
WWW.GKNET.COM 

Please make available for inspection or provide a copy of the following public records 
within three business days pursuant to the New Mexico inspection of Public Records Act, NMSA 
1978, 14-2-1 et seq. We respectfully request the following information from facilities with 
discharge permit numbers set forth below: (1) public records showing when facilities lined 
wastewater lagoons or impoundments; (2) public records showing ground water monitoring 
wells that are down gradient from lined wastewater lagoons or impoundments; and (3) public 
records for a sufficient period of time showing whether any contamination recorded ground 
water monitoring wells that are down gradient from lined wastewater lagoon or impoundments 
experienced a downward trend since the wastewater lagoons or impoundments were lined. The 
facilities and associated discharge pernlit numbers (DP #) include: 

Dairy Name 
Jarratt Dairy 
Yorktown Dairy 
Dominguez Dairy 
Tallmon Dairy 
3-V Dairy 
Buena Vista 2 
Arroyo Dairy 
Sunset Dairy 
Southern Skies Dairy 
Buena Vista Dairy 

DP# 
1176 
162 
624 
1208 
791 
74 
764 
257 
164 
86 

I 
EXHIBIT 

A 
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Milky Way Dairy 1200 
Sunshine Dairy-Dexter 804 
Mountain View Dairy 70 
Flecha Dairy 921 
Rasband Dairy 1181 
Bright Star Dairy 340 
Los Lunas Correctional Center 893 
Sunny Valley Dairy LLC 170 
J&M Dairy 765 
Queso Grande Dairy 227 
Lorna Parda Dairy 1350 
Three Amigos Dairy 1003 
Baca Linda Dairy 487 
Cheyenne Dairy I & 3 677 

o 

Pursuant to NMSA 1978, 14-2-6(E), a public record shall include any document or other 
material, regardless offorrn, that is used, created, received, maintained or held by or on behalf of 
the New Mexico Environment Department for public business. To the extent any relevant 
records are classified or have exemptions, we request that you declassify or sanitize the records 
for our review. If there are classified records that you will not declassify or sanitize, we request 
that you identify any and all such records by listing date, author, recipient(s), page numbers and 
unclassified subject matter. If any records contain exemptions, please specify the exemptions 
claimed for each page or passage. In addition, please advise us of any destruction of records and 
include the date of and authority for such destruction. 

This office agrees to pay all reasonable and standard processing and copy fees with 
appropriate notice. Should you have any questions related to this request, please contact me by 
e-mail at CMA@gknet.com or by telephone at (505) 982-9523. 

Very truly yours, 

GALLAGHER & KENNEDY, PA 

By: 
Contessa Archuleta 


