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DIGCE’S JOINT REPLY TO NEW MEXICO ENVIRONMENT DEPARTMENT’S AND
COALITION’S RESPONSES TO DIGCE’S MOTION TO STRIKE TESTIMONY FOR A
VIOLATION OF PROTOCOLS FOR STAKEHOLDER NEGOTIATIONS

The Dairy Industry Group for a Clean Environment (“DIGCE”) hereby replies to the
New Mexico Environment Department’s (NMED’s) and the Coalition’s Responses to DIGCE’s
Motion to Strike Testimony for a Violation of Protocols for Stakeholder Negotiations (“Motion
to Strike”).

The Coalition’s Response withdrew the testimony of Brian Shields to which DIGCE
objected as well as the Coalition’s Exhibit 7. As a result, the Coalition asks the Hearing Officer
to deny DIGCE’s Motion to Strike as moot. NMED’s Response states that NMED does not
object to the Hearing Officer’s striking the portion of Mr. Shield’s testimony, conditioned on the
Hearing Officer also striking certain testimony offered by DIGCE. DIGCE agrees that, based on
the Coalition’s withdrawal of the objectionable testimony of Mr. Shields and the Coalition’s
Exhibit 7, DIGCE’s motion is now moot, as is NMED’s Response. Consequently, DIGCE’s
withdraws its Motion to Strike.

The Coalition’s Response further identifies certain testimony offered by DIGCE’s
witnesses and objects to that testimony based uwpon the protocol for the stakeholders’®

negotiations and based on relevancy. That part of the Coalition’s Response is, in fact, a new



motion and should be denied as untimely because it was not filed by the April 6 deadline for
filing motions.

If the Hearing Officer decides to consider the portion of the Coalition’s response
requesting that portions of DIGCE’s testimony be stricken, despite the untimeliness of the
Coalition’s request, DIGCE must point out that there is a significant difference between the
references to the stakehelder negotiations in DIGCE’s testimony and the withdrawn testimony of
Mr. Sheilds. Mr. Shields’ testimony identified a specific proposal offered by another party
during the stakeholder negotiations and suggested that the Commission should consider and
adopt that proposal. That testimony goes to the essence of the protocol for the stakeholder
negotiations, which was to encourage the parties to freely exchange ideas for the rules without
fear that compromise proposals, if not agreed upon by all parties, can’t be used against the party
who offered the compromise.

The portions of DIGCE’s testimony to which the Coalition objects, however, do not
mention any statements made by any other party during the stakeholder negotiations. Indeed, the
referenced portions of the testimonies of Messrs. Carter and Bradley and Ms. Fikse do not
identify any statements made during the stakeholder npegotiationis, but indicate only the
witnesses’ participation in that process. Consequently, those portions of the testimonies are not
contrary to the protocel for the stakeholder nepotiations. With respect to relevancy, there is no
reason to strike the testimony. Indeed, if that approach were taken, the Commission would need
to strike all references to the stakeholder negotiations contained in the record. That is
unnecessary, particularly because the Commission simply can give whatever weight it chooses to

references regarding the stakeholder negotiations.



With respect to Dr. Auvermann’s testimony and exhibit, Dr. Auvermann is referencing
his own presentation, not positions taken or statements made by any other party during the
stakeholder negotiations. Consequently, there can be no prejudice to any other party, and the
references to the stakeholder negotiations simply are background information on the
presentation. Moreover, it would be nonsensical to strike the presentation itself just because it
was made before the stakeholder group, just as it would be nonsensical to strike NMED’s
references to the fact that the stakeholder negotiations took place (NMED NOI Attachment 1,
Written Testimory of William Olson, page 11) or portions of the proposed dairy rules that
NMED presented to the stakeholder group. Moreover, to thie extent that Dr. Auvermann’s
testimony could be interpreted as implying any response by other parties to the presentation,
NMED has made similar statements. For example, NMED’s testimony states that it developed a
revised set of dairy rules “ . . based on those stakeholder negotiations . . . ” even though the
stakeholder negotiations resulted in no stipulations, as provided in the protocol. See NMED NOI
Attachment 1, Written Testimony of William Olson, page 11.

In sum, the Coalition has conceded that a portion of the testimony of Mr. Shields as well
as an exhibit were presented in violation of the protocol for the stakeholder negotiations, and the
Coalition has cured that problem by withdrawing the testimony and exhibit. Any further action
with respect to the protocol, as suggested by the Coalition and NMED, is unfounded and
unnecessary and, indeed, would require a detailed review of the record to strike other references
to the stakeholder negotiations in testimony presented by all parties.

WHEREFORE, due to the Coalition’s withdrawal of those portions of the testimony of
Brian Shields and the exhibit to which DIGCE objected, DIGCE withdraws its Motion to Strike

and, as a result, the Hearing Officer need not further consider this matter. As a result of the



Coalition’s withdrawal of the testimony, NMED Response also is moot. To the extent that the
Coalition’s Response could be freated as a new Motion, it should be denied as untimely and
without basis.
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