


New Mexico’s Comments Regarding the 
Proposed 2015 Ozone National Ambient Air Quality Standards 

 
The Level of the Ozone Standards 
New Mexico recognizes the United States Environmental Protection Agency’s (EPA) statutory 
responsibility to research and propose revisions to the primary and secondary ozone National 
Ambient Air Quality Standards (NAAQS) to provide requisite protection of public health and 
welfare with an adequate margin of safety. However, the successful implementation of the ozone 
standard – at any level – will require EPA to develop an understanding of the unique constraints 
that affect the western region of the U.S. from attaining or maintaining the current or a revised 
ozone NAAQS. These constraints include natural background, transported ozone within rural 
areas, and international transport. It is essential that EPA fully research and address these 
constraints. The currently available EPA tools do not and cannot effectively address these issues 
and in most cases require states to expend additional resources on efforts that provide little or no 
improvement in air quality. New Mexico urges EPA to develop and implement policies, 
strategies and planning tools that provide the means to address nonattainment violations of the 
ozone standard in ways that account for and address these constraints.  
 
EPA has proposed setting a corresponding primary and secondary ozone NAAQS. New Mexico 
supports EPA in setting the secondary standard to be the same as the primary. New Mexico does 
not support the adoption of a distinct secondary standard using the W126 metric. The 
promulgation of a distinct secondary standard using the W126 metric would be problematic for 
the following reasons:  
 

1. The W126 metric is based on the three (3) consecutive month period within the ozone 
season with the maximum index value and does not account for situations where the three 
highest months do not coincide with the period of greatest plant sensitivity; 

2. The W126 metric is extremely difficult to calculate and to avoid the probability of errors, 
EPA would need to modify AQS to enable states to determine attainment status;  

3. EPA would need to establish criteria for flagging exceptional events under a W126 metric; 
and 

4. States could face the additional significant burden of developing exceptional events 
demonstrations for a secondary standard. 

 
Ozone Transport 
The transport of air pollutants, particularly ozone, in the western U.S. is becoming an 
increasingly important issue that must be addressed on a regional scale. New Mexico is aware 
that lowering the current standard may assist in reducing the amount of ozone transport 
throughout the west, but for the purposes of SIP development, regional modeling from the EPA 
is needed to aid western states in determining local contributions for the development and 
adoption of control measures.  
 
New Mexico encourages EPA to provide funding and technical assistance to the regional 
planning organizations (RPOs) to develop the tools needed for states to better understand 
regional influences that are affecting air quality. RPOs have amassed data and tools for visibility 
analyses that can be used for ozone analyses. The Western Regional Air Partnership (WRAP) 
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unfortunately does not currently have the financial or staffing resources needed to develop an 
Ozone Transport Commission (OTC)-like analysis for transport and natural background in the 
west. It is important that the roles of transport and natural background ozone in the west are 
evaluated carefully as the levels of the NAAQS are reduced. While studies such as the OTC’s 
work in the east led to specific conclusions regarding upwind power plants, the diversity of 
ozone precursor sources in the west will require at least a similar western study with equivalent 
or greater support from EPA.  
 
Interpretation of Rural Transport Area 
New Mexico contains four metropolitan statistical areas that are separated from each other by 
mostly rural land. CAA Section 182(h) provides for a rural transport area classification that 
limits mandatory control strategies for rural areas that are primarily affected by transported 
emissions. However, large areas of New Mexico do not qualify for this classification because 
rural transport areas cannot include counties that are in a Metropolitan Statistical Area (MSA) or 
adjacent to an MSA. The use of this provision is limited for western states like New Mexico due 
to large county sizes that result in MSAs that are considerably larger than in the eastern portion 
of the U.S. In addition, significant portions of counties within a specific MSA may be rural in 
character owing to low population densities. These factors, along with the exclusion of large 
counties adjacent to the MSA, prevent areas that meet the intent of the rural transport area 
classification from qualifying. 
 
It would benefit New Mexico for EPA to apply Section 182(h) in a manner that recognizes local 
conditions in the state.  For example, it may be appropriate to deviate from county boundaries in 
designating a nonattainment area, in order to separate an MSA from a Rural Transport Areas. 
The current use of the provision excludes many areas within New Mexico that should be 
designated as rural transport areas. This ultimately leads to these rural areas being required to 
adhere to the same nonattainment requirement as those areas that are affected by local 
controllable sources. Allowing states to make a demonstration that rural areas near an MSA 
should be considered a rural transport area will more accurately reflect the realistic strategies 
those communities can take to reduce ozone precursors. 
 
Implications for Rural Areas 
EPA's assumptions in its Regulatory Impact Analysis (RIA) about workload for state/local air 
programs are not realistic for New Mexico. While some states have been addressing state-wide 
ozone levels for many years, New Mexico will be facing new issues as we determine how to 
reduce ozone levels in rural areas. It will require a tremendous effort to improve the technical 
information (inventories, models, etc.); to educate local governments and rural communities 
about new requirements; and to develop control strategies. In addition, it will require a 
significant effort to determine which emission sources are affecting regional background ozone 
levels and the degree to which interstate and international transport and background are 
contributing to the problem. The eastern U.S. has been grappling with these issues for many 
years through the OTC, Ozone Transport Assessment Group (OTAG), and other regional 
analysis efforts. EPA needs to undertake similar efforts for understanding ozone in the western 
U.S. 
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Many of the rural areas within New Mexico that will be grappling with nonattainment for the 
first time have very few, if any, major sources and have very limited abilities to address 
requirements, such as transportation conformity, that come along with the designation of 
nonattainment. Limited resources and the absence of local emissions, resulting in limited offset 
opportunities for these areas, will impede successful attainment of the ozone standard through 
locally applicable control strategies, resulting in reduced economic development in already 
economically disadvantaged rural areas. 
 
Classification as rural transport areas would benefit some of these areas, but rural transport areas 
still need to meet requirements for marginal ozone areas, including a baseline emissions 
inventory, source emission statements, nonattainment new source review, and transportation and 
general conformity. This does not provide regulatory relief for many rural areas that are slightly 
above the standard due to pollution transported from outside the area. These requirements apply 
over a 20 year period for rural areas with few or no emissions sources and lightly populated 
areas. This may prevent any new economic development opportunities for these areas which may 
already be struggling. A rural transport designation would still impose a significant workload and 
resource constraint on these areas. 
 
Background Ozone Concentrations 
EPA has done very little in terms of addressing the issue of chronic high background ozone 
within the intermountain west. The Policy Assessment for the Review of the Ozone National 
Ambient Air Quality Standards (PA) does provide some insight as to EPA’s current 
understanding of background ozone in the intermountain west, but it appears to gloss over this 
issue with the proposed ozone standards and provides very limited reassurance to New Mexico 
that EPA fully understands the limitations that could be placed on this region.  
 
The PA states on page 2-17 that natural background is high in the intermountain west due to 
stratospheric influences and international transport impact that increases with altitude. The PA 
on page 2-20 goes on to state that background ozone can be as high 70-80% of the total seasonal 
mean for ozone in the intermountain west and along the U.S. border. It is clear from these 
statements that EPA is aware of the background ozone issues within the intermountain west, but 
is glossing over the real question of how to deal with these issues by proposing a one-size fits all 
approach that may work for the most of the U.S., but not all areas. EPA also does not address in 
the PA that background ozone concentrations can be affected by elevation. The higher the 
elevation, the more likely the background ozone concentration will be high. This is not due to 
stratospheric intrusions or transport, but is rather a function of proximity to the stratosphere.  
 
The Clean Air Scientific Advisory Committee (CASAC) states in their June 26, 2014 comments 
on the Second Draft of the Policy Assessment: 

 
“The Second Draft PA cites a 2002 court decision (American Trucking Associations, Inc. v. 
EPA, 283 F.3d at 379) that allows the EPA to consider relative proximity to peak 
background levels when evaluating alternative standards but it also cites a case where the 
court said “attainability and technological feasibility are not relevant considerations in the 
promulgation of the NAAQS” (American Petroleum Institute v. Costle, 665 F. 2d at 1185). 
The Second Draft PA was silent as to how the EPA intends to navigate between these two 
legal guidelines when considering background ozone in a policy and standard-setting 
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context. This question became an important issue in the CASAC deliberations as we listened 
to public comments regarding high background levels in the intermountain Western United 
States.” 

 
CASAC goes on in their comments to state:  

 
“The authors also indicated that the background ozone is higher than average when ozone 
concentrations exceed 60 ppb, particularly in the intermountain West. There is currently no 
international legal agreement on ozone or its precursors that would effectively deal with 
long-range transport, despite the recommendations by the National Academy of Sciences 
(2009) and the Task Force on Hemispheric Transport of Air Pollution (2010) that such an 
agreement be sought.” 

  
Despite CASAC’s and other comments, EPA has conducted limited research and made little 
progress in addressing the issue of background ozone concentrations in the intermountain west. 
The WRAP’s West-wide Jumpstart Air Quality Modeling Study (WestJumpAQMS) from 
September 2013 (Attachment 2), has analyzed background levels throughout the west. As part of 
the WestJumpAQMS, spatial maps were developed using the contributions of anthropogenic 
emissions of ozone for the highest (1st max) and fourth highest (4th max) days when the total 
ozone is greater than or equal to the following five thresholds: 76, 70, 65, 60, and 0 ppb. The 4th 
max ozone maps correspond to the form of the NAAQS (three year average of the 4th max 
ozone) and 76 ppb corresponds to the current NAAQS, whereas 70, 65 and 60 ppb represent 
possible future NAAQS levels and the 0 ppb threshold gives the contributions from throughout 
the domain. The spatial map developed for the daily maximum of greater than or equal to the 0 
ppb threshold for New Mexico shows that anthropogenic sources of ozone within much of New 
Mexico only contributed 5-10 ppb (Figure 1). 
 
The study also shows that background ozone in New Mexico contributes 50-70 ppb for the daily 
maximum of greater than or equal to 0 ppb threshold (Figure 2). Based on this study, New 
Mexico, as well as other areas in the intermountain west, is at a huge disadvantage compared to 
the rest of the nation. New Mexico requests that EPA take this into consideration in setting the 
ozone standard at any level. This issue was apparently not anticipated in the development of the 
Clean Air Act, and requires a novel approach to ensure that areas within New Mexico and the 
intermountain west are not burdened with the impossible requirements of controlling 
anthropogenic sources of volatile organic compounds (VOCs) and nitrogen oxides (NOx) that do 
not exist within the state.  
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Figure 1: New Mexico - Ozone Contributions from Anthropogenic Sources 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Source: West-wide Jump-Start Air Quality Modeling Study (WestJumpAQMS) – Final Report (PDF), September 30, 2013. 
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Figure 2: New Mexico - Ozone Contributions from Background 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Source: West-e Jump-Start Air Quality Modeling Study (WestJumpAQMS) – Final Report (PDF), September 30, 2013. 

 
Recent modeling studies conducted by EPA for the 2008 ozone NAAQS further show that the 
ozone levels in New Mexico along with the rest of the intermountain west are impacted 
significantly by background concentrations. In the preliminary modeling developed by EPA for 
the Air Quality Modeling Technical Support Document for the 2008 Ozone NAAQS Transport 
Assessment (TSD) released in January 2015, the majority of the ozone contribution in New 
Mexico is from background or what the TSD refers to as boundary conditions. See Appendix C 
of the TSD, Contributions to 2018 8-Hour Ozone Design Values. The modeling conducted by 
EPA shows that for all monitoring sites in New Mexico, 63-86 percent of ozone impacts are 
from high background concentrations (Figure 3). 
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Figure 3: Predicted 2018 Ozone Contributions for New Mexico’s Monitoring Network 

*Background includes Boundary Conditions, Biogenics, and Other emissions. 

 
The ozone modeling conducted by EPA also indicates that background concentrations vary 
regionally, with the highest background concentrations being seen in the border region and areas 
of higher elevation (Figures 4-7).  
 
Figure 4: Predicted 2018 Ozone Contributions for Northwestern New Mexico 
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Figure 5: Predicted 2018 Ozone Contributions for Southeastern New Mexico 

 
Figure 6: Predicted 2018 Ozone Contributions for the Border Region in New Mexico 

 
Figure 7: Predicted 2018 Ozone Contributions for High Elevation Areas in New Mexico 
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New Mexico again requests that EPA work with the states in the intermountain west to logically 
address the issue of high background ozone concentrations. This issue puts the intermountain 
west states at a significant disadvantage to comply with an ozone standard that, in many 
instances, is not threatened by in-state sources. Although New Mexico understands that ground 
level ozone pollution is unhealthy regardless of where it is generated, we do not feel it is 
appropriate to designate areas nonattainment for ozone contributions that are outside of the 
state’s control, subjecting these areas to control strategy requirements that do not meaningfully 
contribute to NAAQS attainment.  
 
Exceptional Events 
Under Section 319 of the CAA, the highest priority of implementing the Exceptional Events 
Rule (EER) is to protect public health. Contrary to this guiding principal, past experience shows 
that New Mexico’s resources have been inordinately consumed by investigating, analyzing and 
preparing demonstrations for suspected exceptional events. Due to the number of work hours 
required to prepare these demonstrations, few resources are left to focus on providing public 
health protections. Furthermore, Congress adopted revisions to Section 319 to avoid 
nonattainment designations or continued nonattainment where the associated nonattainment 
requirements are not the appropriate planning processes due to data affected by exceptional 
events.  
 
EPA states in the Proposed NAAQS Ozone Rule that “as the levels of alternative prospective 
standards are lowered, background will represent increasingly larger fractions of total O3 levels, 
and may subsequently complicate efforts to attain these standards.” 79 Fed. Reg. at 75,383. EPA 
acknowledges this will largely affect rural locations in the west. Id. Where background levels are 
already close to the NAAQS, the need for exceptional event demonstrations to exclude data 
affected by wildfire and stratospheric ozone intrusion will increase. Although exceptional event 
demonstrations are appropriate and necessary under the Act, the time and expense required to 
develop such a demonstration rivals that of developing a nonattainment SIP. Modeling of 
exceptional events will likely play a large role in meeting the rule’s technical requirement for 
showing “there would have been no exceedance or violation but for the event.”  
 
New Mexico does not have the staff with the expertise to run ozone models for exceptional 
events, nor do we have the staffing levels required to maintain an updated emissions inventory 
for modeling. New Mexico would likely need to hire additional staff or contract the work out, 
both difficult in a time of constrained budgets, tight deadlines and increased workloads. In order 
for states to utilize the provisions of the EER in a practical fashion, EPA must streamline the 
onerous process, provide the tools and guidance required to prepare demonstrations and respond 
to demonstrations in a timely fashion. 
 
As evidence of using the EER as a regulatory relief mechanism, EPA provides two examples of 
recently approved demonstrations (one for stratospheric ozone intrusion and one for wildfire 
impacts). This limited number of examples provides states little confidence that their efforts to 
prepare a demonstration will result in concurrence by EPA. New Mexico’s previous experience 
with exceptional event demonstrations has shown that EPA regional office reviews are not 
consistent with one another, nor is the same regional office consistent in their reviews from year 
to year. EPA is also suffering from constrained resources and in New Mexico’s experience, has 
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not acted timely upon exceptional event submissions. Timely action is critical because it affects 
our area designations and planning process. Therefore, it is imperative that EPA issue a revised 
EER that streamlines the demonstration process with clearly defined requirements and timelines 
to provide certainty to the planning process. In addition, concurrent guidance should be issued on 
preparing exceptional events demonstrations for exceedances caused by wildfires and 
stratospheric ozone intrusion. 
 
In New Mexico, most ozone exceedances occur during the summer months during the wildfire 
season, while stratospheric ozone intrusions typically occur in the late winter and spring. With 
drought conditions, wildfires in the west can also occur during non-summer months, leading to 
an influence on ozone levels. As a result, and as EPA has noted, the timeline for developing 
demonstrations for exceptional events for area designations is extremely tight. In order to 
exclude data for area designations, New Mexico would have to review three years of data (i.e., 
2013-2015), flag candidate data and provide initial descriptions of the event by July 1, 2016. In 
order to meet the October 1, 2016 deadline to submit demonstrations and area designations, New 
Mexico would only have two months to finalize a demonstration for three years of data, given 
that a thirty day comment period is required. If EPA intends to use 2016 data in final 
designations, as expected, the timeframe to investigate exceptional events, flag data and submit 
demonstrations could be as short as two to five months. This extremely shortened timeframe for 
exceptional events demonstrations may prove to be unattainable and result in nonattainment 
designations due to data influenced by exceptional events.  
 
Implementation of the proposed ozone NAAQS and associated use of the EER will require more 
resources than New Mexico currently has. EPA must insure adequate federal funding to provide 
the staffing, financial and technical resources to enable us to abide by our regulatory obligations 
and fulfill our mission to protect public health.  
 
Clean Air Act Section 179B 
One of the mechanisms that EPA references to address high background levels of ozone in the 
intermountain west is CAA Section 179B. Section 179B applies to international transport of air 
pollution, which may contribute to high background levels for certain international border 
regions. Section 179B allows EPA to approve a SIP that does not demonstrate attainment or 
maintenance of the NAAQS as long as all required measures have been implemented if the state 
demonstrates that the plan would have met the standard “but for” the impact of international 
emissions. Section 179B provides some regulatory relief by preventing automatic bump-ups to 
higher nonattainment classifications and sanctions for not attaining the standard. However, 
Section 179B still leaves communities with significant burdens to implement regulatory 
requirements that may have little air quality benefit.  
 
New Mexico has past experience with international transport and the limitations of Section 
179B. An example of this was the 1-hour ozone nonattainment area in Sunland Park, New 
Mexico. Sunland Park is located in the Paso del Norte air shed, which also includes El Paso, 
Texas, and Ciudad Juarez, Mexico. Sunland Park is a small community with a population of 
13,000, and contributes only about three percent of the total ozone precursor emissions within 
the Paso del Norte air shed. It therefore had almost no control over the emissions that caused the 
area to be designated nonattainment, but was still required to abide by the nonattainment 
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requirements under the CAA including general conformity, nonattainment NSR, and 
transportation conformity, even though these requirements provided limited, if any, benefit in 
reducing ozone levels within the Paso del Norte air shed.  
 
There is also a question as to how this provision would relate to international transport from 
countries that do not border the U.S., such as China. As research has shown, the U.S., 
particularly the western region, is impacted by transported ozone pollution from Asia. Even more 
concerning, that impact is increasing by approximately 0.63 ppb per year. (Cooper et al., 2010 
Nature)  
 
EPA states in its supporting materials for the proposed ozone rule that most areas will be 
attaining a standard of 70 ppb or 65 ppb for ozone by 2025 through existing and proposed federal 
rules for VOCs and NOx emissions. This statement is questionable with respect to areas where 
international transport from Asia is a significant contributor to ozone levels. EPA has not 
explained how this issue would be addressed under the CAA or how a state would qualify under 
179B for emissions from another country that does not border that state. Quantifying the impact 
of emissions due to global transport will be challenging for states and may require technical 
expertise and global analyses that states do not have the resources to fund. EPA should develop 
179B guidance that specifically addresses global transport from Asia and provide global 
modeling and technical assistance to states. Otherwise, a 179B demonstration may not be 
possible for qualifying states to complete. 
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