STATE OF NEW MEXICO
ENVIRONMENTAL IMPROVEMENT BOARD

IN THE MATTER OF PROPOSED
AMENDMENTS TO AIR QUALITY REGULATIONS
20.2.77, 20.2.78 AND 20.2.82 NMAC

Air Quality Bureau,

Environmental Protection Division of the

New Mexico Environment Department,
Petitioner.

NEW MEXICO ENVIRONMENT DEPARTMENT'S
SUPPLEMENT TO NOTICE OF INTENT TO PRESENT TECHNICAL TESTIMONY

Pursuant to 20.1.1.302(A) NMAC, the Air Quality Bureau (“Bureau”) of the
Environmental Protection Division of the New Mexico Environment Department (“Department”
or “NMED"} hereby files this Supplement to its September 25, 2015 Notice of Intent to Present
Technical Testimony at the Environmental Improvement Board (“Board™) hearing on December
18, 2015, regarding the Bureau’s proposed amendments to 20.2.77, 20.2.78, and 20.2.82 NMAC.

The Bureau submits this Supplemental Notice of Intent as a result of the Board’s
Amended Order to Vacate and Continue Hearing, filed on October 6, 2015. This matter was
initially set for hearing on October 15, 2015, and was subsequently continued to December 18,
2015. As a result, the Depariment re-published notice of the new hearing date and now provides
supplemental exhibits demonstrating that the Department properly noticed the public. In
addition, the “Public Outreach” section of Cindy Hollenberg’s testimony has been revised to
account for the steps the Department took to provide notice of the new date of the hearing (see
Exhibit NMED 22, Section [V). Finally, the Department provides a revised Proposed Statement

of Reasons that includes citations to the supplemental exhibits.
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In addition to a revised Exhibit Index, this Supplemental Notice of Intent contains the

following exhibits:

NMED Title of Exhibit
Exhibit #
19a Affidavit of Publication of new hearing date (New Mexico Register)

19b Affidavit of Publication of new hearing date (Albuquerque Journal, English)
19¢ Affidavit of Publication of new hearing date (Albuquerque Journal, Spanish)

20 Notice of December 18, 2015 Rulemaking Hearing sent to Air Quality Bureau
Listserv

21 Letter to Small Business Regulatory Advisory Commission, dated November
17,2015

22 Revised Written Testimony of Cindy Hollenberg

23 Revised Proposed Statement of Reasons for Adoption of Rules

The Bureau reserves the right to introduce and to move for admission of any other exhibit in

support of rebuttal testimony at the hearing.

Respectfully submitted,

AIR QUALITY BUREAU
NEW MEXICO ENVIRONMENT DEPARTMENT

R

Kay R. Bonza

Assistant General Counsel

New Mexico Environment Department
121 Tijeras Avenue NE, Suite 1000
Albuquerque, New Mexico 87102
kay.bonza@state.nm.us

Telephone: 505-383-2062

Fax: 505-383-2064
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STATE OF NEW MEXICO

ENVIRONMENTAL IMPROVEMENT BOARD

IN THE MATTER OF PROPOSED AMENDMENTS
TO AIR QUALITY REGULATIONS
20.2.77,20.2.78 AND 20.2.82 NMAC

Air Quality Bureau,
Environmental Protection Division of the
New Mexico Environment Department,

No. EIB 15-01 (R)

Petitioner.
REVISED EXHIBIT INDEX
NMED Title of Exhibit Source
Exhibit
#
1 Resume of Cindy Hollenberg Personal resume of Cindy
Hollenberg
2 Resume of Rita Bates Personal resume of Rita Bates
3 Written Testimony of Cindy Hollenberg Prepared by NMED
4 Proposed Amendments to 20.2.77 NMAC Prepared by NMED
5 Proposed Amendments to 20.2.78 NMAC Prepared by NMED
6 Proposed Amendments to 20.2.82 NMAC Prepared by NMED
7 Table of Relevant Federal Register Notices with Prepared by NMED
Brief Explanations of Each
8 Table of the Number of Facilities Potentially Prepared by NMED
Affected by the Federal Regulation Changes
9 Table of Specific Changes to 40 CFR Parts 60, 61, | Prepared by NMED
and 63 Regarding Source Testing of Emissions and
Operations
10 Court Decision Invalidating and Vacating the Clean | Judicial Opinion from the U.S.
Air Mercury Rule Court of Appeals for the D.C,
Circuit
11 40 CFR Part 60, Subpart QQQQ - Standards of Copied from Electronic Code of
Performance for New Residential Hydronic Federal Regulations
Heaters and Forced-Air Furnaces
12a 1985 Delegation of Authority Letter INSPS and Letter from the U.S. EPA
NESHAP) Regional Administrator to the
New Mexico Governor, March
15, 1985
Letter from the U.S. EPA Acting
12Zb | 1995 Delegation of Authority Letter (MACT) Regional Administrator to the

Secretary of NMED, July 27,
1995




13a | Affidavit of Publication (New Mexico Register) New Mexico Commission of
Public Records, Administrative
Law Division
13b | Affidavit of Publication (Albuquerque Journal, The Albuquerque Journal
English)
13c | Affidavit of Publication (Albuquerque Journal, The Albuquerque Journal
Spanish)
14 Notice of Rulemaking Hearing sent to Air Quality | Prepared by NMED
Bureau Listserv
15 Letter to Small Business Regulatory Advisory Prepared by NMED
Commission, dated July 29, 2015
16 Clean Air Act, §§ 111(c) and 112(]) Excerpts from the United States
(42 U.S.C. §§ 7411 and 7412) Code, compiled by NMED
17 Federal Register Notices Relevant to Amendments | Federal Register Official
(on CD only) | Publications, compiled by NMED |
18 Proposed Statement of Reasons for Adoption of | Prepared by NMED ]
Rules
19a | Affidavit of Publication of new hearing date (New | New Mexico Commission of
Mexico Register) Public Records, Administrative
i =0= 0 Law Division
19b | Affidavit of Publication of new hearing date The Albuquerque Journal
(Albuquerque Journal, English) —
19c | Affidavit of Publication of new hearing date The Albuquerque Journal
__| (Albuquerque Journal, Spanish) |
20 Notice of December 18, 2015 Rulemaking Hearing | Prepared by NMED
| sent to Air Quality Bureau Listserv
21 Letter to Small Business Regulatory Advisory Prepared by NMED
Commission, dated November 17, 2015
22 Revised Written Testimony of Cindy ] Hollenberg Prepared by NMED
23 Revised Proposed Statement of Reasons for Prepared by NMED

Adoption of Rules










NM Commission of Public Records

1205 Camino Carlos Rey Invoice
Santa Fe 87507 US
(505) 476-7913
RECEWVED
0CT 26 201
8ILLTO
Cindy Hollenberg Air Quality Burcau
Air Qualily Bureau
Environment Departmentl
525 Camino de los Marquez
Santa Fe, NM 87505-
INVOICE # DATE I TOTAL DUE DUE DATE ENCLOSED
1257 10/16/2015 $55.00 10/16/2015
ISSUE PUBLICATION P.O. NUMBER
19 Oct 15,2015 66700-0000024960
DATE ACTIVITY aTy RATE AMOUNT
10/16/2015  Columnar Inch - N.M. Register, Vol. X0{V1, Nofice 22 250 55.00
Nolice of Rulemaking Hearing
I. Matt Ontiz, certify that the agency noted abave has published legal natices BALANCE DUE $55 00

of rules in the NEW MEXICO REGISTER, VOL. XXV), and that payment has
baen assessey lor said legal potice or publication, which appears on the

bz? /paled above

/"\ . Publisher New Maxico Registar

4

My Cemmissian Expires & (y Ut 1

Exhibit NMED 19a



Notice Page | of 2

New Mexico Register 7 Volume XXV, Issue 19/ October E5, 2035

NOTICE OF RULEMARKING HEARING

The New Mevico Envirommental Improvement Board (*Board™) will hold a public hearing on December 18, 2015 at 9:00
a.m. in Room 322 at the State Capitol Building, 490 Old Santa Fe Trail, Santa Fe, New Mexico, The purpose of the
hearing is to consider the matter of EIB 15-01(R), proposed amendments to the Air Quality Control Regulations codilied
in the New Mexico Administrative Code {(NMAC) a1 20.2.77 NMAC (New Source Performance Standards), 20.2.78
NMAC (Emission Standards for Ilazardous Air Pollutants), and 20.2.82 NMAC (Maximum Achievable Control
Technology Standards for Source Categories of Hazardous Air Pollutants).

The proponent of these regulatory amendments is the New Mexico Environment Department (NMED).

The purpose of the public hearing is to consider and take possible action on 2 petition from NMED 1o amend 20.2.77
NMAC, 20.2.78 NMAC and 20.2.82 NMAC by incorporating by reference the new rules, corrections, revisions and
amendments to the federal New Source Performance Standards (NSPS), National Emission Standards for EFlazardous Air
Pollutants (NESHAP) and Maximum Achievable Contro} Technology Standards for Source Categories of Hazardous Air
Pollutants {MACT) which were promulgated by the U.S. Environmental Protection Agency (EPA) and published in the
Federa! Register from the most recent datc of incorporation through September 15, 2015.

The proposed revised regulations and the list of federal standards to be incorporated by reference may be reviewed during
regular business hours at the NMED Air Quality Bureau office, 525 Camino de los Marquez, Suite 1, Sania Fe, New

Mexico, on NMED's web site at https://www.env.nm.gov/agb/prop rees.html, or by contacting Cindy Hollenberg at (503)
476-4336 or cindy hollenberp/@'state.nm.us. You may also contact Cindy Hollenberg if interested in attending an

informational open house on the proposed incorporation by reference,

The hearing will be conducted in accordance with 20.1.1. NMAC (Rulemaking Procedures - Environmental Improvement
Board), the Environmental Improvement Act, NMSA 1978, Section 74-1-9, the Air Quality Control Act, NMSA 1978,
Section 74-2-6, and other applicable procedures.

All interested persons will be given reasonable opportunity at the hearing to submit relevant evidence, data, views and
arguments, orally or in writing, to introduce exhibits, and to examine witnesses. Persons w ishing to present technical
testimony must file with the Board a written notice of intent to do so. The notice of intent shall:

(N Identify the person for whom the witness(es) will testify;

(2) Identify each technical witness that the person intends to present and state the qualifications of the
witness, including a description of their education and work background,

(3) Include a copy of the direct testimony of each technical witness in narrative form;

(4) List and attach each exhibit anticipated to be offered by that person at the hearing; and

(5) Attach the text of any recommended modifications to the proposed regulatory change.

Notices of intent to present technical testimony at the hearing must be reezived in the Office of the Board not later than
5:00 pm on November 25, 2015 and should reference the docket number, EIB 15-01(R), and the dute of the hearing,
Notices of intent ta present technical testimony should be submitted to:

Pam Castafieda, Board Administrator
Environmental Improvement Board

. 0. Box 5469

santa Fe, NM 87502

Phone (503) 827-2423; Fax (503) B27-2836

Any member of the general public may testify at the hearing. No prior notification is required to present non-technical
testimony at the hearing. Any such member may also offer exhibits in connection with that testimony as long as the

exhibit is not unduly repetitious of the testimony,

A member of the general public who wishes to submit a written statement for the record, in lieu of providing oral
testimony at the hearing, shall file the written stateinent prior to the hearing or submit it at the hearing.

Exhibit NMED 19a
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Notice Page 2 of 2

Persons having a disability and needing accommodations to participate in this hearing process should contact Juan Carlos
Borrego of the NMED Human Resources Bureau by December 8, 2015 at P. O. Box 5469, 1190 St. Francis Drive, Santa

Fe, New Mexico, 87502, telephone (503) §27-0424 or email juancarlos.borrego@ state. nm.us. TDY users, please access
his pumber via the New Mexico Relay Network at 1-800-659-8331.

The Board may make a decision on the proposed revised regulations at the conclusion of the hearing, or the Board may
convene a meeting aller the hearing to consider action on the proposal.

Exhibit NMED 19a
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County of Bernalillo 58

Linda MacEachen, being duly sworn, declares and says that she is Classified Advertising Manager
of The Atbuquergue Journal, and that this newspaper is duly qualified to publish legal notices or
advertisements within the meaning of Section 3, Chapter 167, Session Laws of 1937, and that pavment
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From: bew Mexico Enyirgnment Department

To: Hollenberg, Cindy, MMENY

Subject: New Mexico Environment Department AQE Regulatory and SIP Announcements Update
Date: Thursday, October 15, 2015 8.01:47 AM

Banner

The New Mexico Environmental Improvement Board (EIB) will hold a public hearing on December 18,
2015 at 9:00 a.m. in Room 322 at the State Capitol Building, 490 Old Santa Fe Trail, Santa Fe, New
Mexico. The purpose of the hearing is to consider the matter of EIB 15-01(R), proposed amendments to
20.2.77 NMAC (New Source Performance Standards), 20.2.78 NMAC (Emission Standards for Hazardous
Air Pollutants) and 20.2.82 NMAC (Maximum Achievable Control Technology Standards for Source
Categories of Hazardous Air Pollutants).

The New Mexico Environment Department is petitioning the EIB to amend these rules by incorporating by
reference the new rules, corrections, revisions and amendments to the federal New Source Performance
Standards (NSPS), National Emission Standards for Hazardous Air Poltutants (NESHAP) and Maximum
Achievable Control Technology Standards for Source Categories of Hazardous Air Pollutants (MACT)
promulgated by the U.S. Environmental Protection Agency and published in the Federal Register from the
most recent date of incorporation through September 15, 2015.

New Mexico has received authority to implement and enforce these federal rules after each new rule or
change is incorporated by reference into the New Mexico Administrative Code (NMAC). EPA also retains
the authority to implement and enforce these rules, Incorporation by reference does not change the
requirements that sources must follow; it only allows the State to implement and enforce them. The New
Mexico Environment Depariment requests that the NMAC rules be updated every 2 - 3 years by changing
the "through"” dates.

Other minor changes include:

+ Omitting an exception, due to the federal rule being vacated and subsequently withdrawn;
» Adding an exception for residential heaters;

» Removing an outdated address for the Air Quality Bureau; and

» Revising certain language to make it gender-neutral.

The proposed revised regulations and the list of federal standards to be incorporated by reference may be
reviewed during regular business hours at the NMED Air Quality Bureau office, 525 Camino de los
Marquez, Suite 1, Santa Fe, New Mexico, on NMED's web site at

WLk 3 Aaghiprop_regs , or by contacting Cindy Hollenberg at (505) 476-4356 or
cindy.hollenberg@state nm.us. You may also contact Cindy Hollenberg if interested in attending an
informational open house on the proposed incorporation by reference, or if you would like more information
about providing testimony at the hearing.

Stay Connected with New Mexico Environment Department

Exhibit NMED 20
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NEW MEXICO
ENVIRONMENT DEPARTMENT

Harold Runnels Building
1190 Saint Francis Drive (87505)
PO Box 5469, Santa Fe, NM 87502-5469

RYAN FLYNN

SUSARA MARTINEZ Phone (505) 827-2990  Fax (505) 827-1628 Cabinct Secretary
JOHN A. SANCHEZ wWww.nmenv.slale.nm.us BUTCH TONGATE
Licutenant Gevernor Deputy Secretary
OFFICE OF GENERAL COUNSEL
Via Electronic Mail: LeslieA.Porter@state.nm.us
November 17, 2015

Small Business Regulatory Advisory Commission
Clo Leslie Porter

New Mexico Economic Development Depariment
1100 S. St. Francis Drive

Santa Fe, New Mexico 87505

Re:  No. EIB 15-01(R) - Proposed Amendments to 20.2.77, 20.2.78 and 20.2.82 NMAC

Dear Ms. Porter:

Pursuant to NMSA 1978, Section 14-4A-4 (2005), this leiter is to provide you with notice of an upcoming
hearing in the above captioned matter. The Air Quality Bureau of the New Mexico Environment
Department (Department) is proposing amendments to 20.2.77, 20.2.78 and 20.2.82 NMAC. The
amendments are necessary to incorporate by reference new rules, corrections, and revisions to the federal
New Source Performance Standards (NSPS), National Emission Standards for Hazardous Air Pollutants
(NESHA?P), and Maximum Achievable Control Technology Standards for Source Categories of
Hazardous Air Pollutants (MACT), promulgated by the U.S. Environmental Protection Agency (U.S.
EPA) and published in the Federal Register from the most recent date of incorporation through September
15, 2015. The Department does not believe that the proposed amendments will have an adverse effect on
small businesses since the U.S. EPA retains authority under the federal Clean Air Act to enforce these
standards regardless of whether a state chooses to implement them. Therefore, adoption of these
standards as state regulations does not add to the regulatory burden of industry, but rather enables the
State to assume the primary role in implementing the standards.

A hearing in this matter will be held on December 18, 20135, at 9:00 a.m. in Room 322 of the State Capitol
Building, 490 Old Santa Fe Trail, in Santa Fe, New Mexico. More information on the proposed
amendments may be found at: hiips:/. www.cnv.nm.govagb’prop_regs.html, Please feel free to contact
me with any questions.

Sincerely,

e~

Kay R. Bonza
Assistant General Counsel

Ce:  Cindy Hollenberg, Environmental Analyst, NMED Air Quality Bureau

Exhibit NMED 21
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IN THE MATTER OF PROPOSED No. EIB 15-01 (R)
AMENDMENTS TO AIR QUALITY REGULATIONS
20.2.77, 20.2.78 AND 20.2.82 NMAC

Exhibit NMED 22
Revised Written Testimony of Cindy Hollenberg
Environmental Analyst
New Mexico Environment Department
Air Quality Bureau

I Witness Qualifications

Cindy Hollenberg is an Environmental Analyst in the Control Strategies Section of the New
Mexico Environment Department (Department or NMED) Air Quality Bureau (Bureau). She is
responsible for preparing state reports and plans, analyzing proposed regulations, and writing
regulations for air quality. She has worked in the Air Quality Bureau since August 2013. Ms.
Hollenberg holds a Bachelor of Science degree in Biology Teaching from Purdue University, a
Master of Arts degree in International Peace Studies from the University of Notre Dame, and a
Master of Public Administration degree in Environmental Science and Policy from Columbia
University. Her resume is attached as Exhibit NMED 1.

IL Proposed Amendments

The Air Quality Bureau proposes amendments to the following air quality regulations codified in
the New Mexico Administrative Code (NMAC):
e 20.2.77 NMAC - New Source Performance Standards (Part 77 or NSPS);
e 20.2.78 NMAC - Emission Standards for Hazardous Air Pollutants (Part 78 or
NESHAP); and
¢ 20.2.82 NMAC - Maximum Achievable Control Technology Standards for Source
Categories of Hazardous Air Pollutants (Part 82 or MACT).
Copies of the proposed amendments are included as Exhibits NMED 4, NMED 5 and NMED 6,
respectively. These rules are federally enforceable, but are not part of the State Implementation
Plan (SIP).

Adoption of performance and emission standards is authorized by the Air Quality Control Act
(AQCA), which provides at NMSA 1978, § 74-2-5(C):

Regulations adopted by the environmental improvement board or the local board
may:

(2) prescribe standards of performance for sources and emission standards for
hazardous air pollutants that, except as provided in this subsection:

(a) shall be no more stringent than but at least as stringent as required by federal
standards of performance; and

Revised Written Testimony of Cindy Hollenberg — Page 1
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(b) shall be applicable only to sources subject to such federal standards of
performance;

Incorporation by reference of the federal standards is the best way to ensure that New Mexico’s
standards comply with all provisions of § 74-2-5(C). The proposed amendments to Parts 77, 78
and 82 include NSPS rules published in the Federal Register from September 24, 2013 to
September 15, 2015; NESHAP rules published in the Federal Register from January 1, 2011 to
September 15, 2015; and MACT rules published in the Federal Register from August 30, 2013 to
September 15, 20135. In order to accomplish this incorporation by reference, “through” dates
have been changed in several sections of each proposed rule. A table of relevant Federal Register
notices, with brief explanations for each, is included as Exhibit NMED 7. A table listing an
estimate of the number of facilities that may be affected by these federal rule changes is included
as Exhibit NMED 8. An additional table, listing the specific changes to Parts 60, 61 and 63
regarding source testing of emissions and operations as published in Federal Register notice
2014-02704, is included as Exhibit NMED 9.

Another proposed amendment removes an exception found at 20.2.77.10(D) NMAC. This
exception is no longer necessary because Subpart HHHH, the Clean Air Mercury Rule, was
invalidated and vacated by the U.S. Court of Appeals for the D.C. Circuit in 2008. The U.S.
Environmental Protection Agency (EPA) removed and reserved Subpart HHHH on February 16,
2012 (hitp://www.opo.gov/fdsvs/pkg/FR-2012-02-16/pdf/2012-806.pdf). The original Federal
Register notice for promulgation of Subpart HHHH can be found

at http://'www .epa.gov/ttn/caaa/t3/fr notices/27982camrl11.pdf, and the court decision
invalidating and vacating the Clean Air Mercury Rule is included as Exhibit NMED 10.

A further proposed amendment adds an exception (Subpart QQQQ — Standards of Performance
Jor New Residential Hydronic Heaters and Forced-Air Furnaces) to 20.2.77.10(D) NMAC. The
Bureau does not regulate residential applications of air quality standards and EPA does not
require states to accept delegation of this federal rule. A copy of this rule from the electronic

code of federal regulations (http://www.ecfr.cov/cgi-bin/ECFR ?page=browse) is included as
Exhibit NMED 11, with applicable (limited) delegation authority information highlighted.

The Bureau proposes to amend Section 11 of Parts 77, 78 and 82, to remove an outdated address
of the Air Quality Bureau. Instead of changing the address to the current address, the proposed
amendments add the current address as a note. This way, if the Air Quality Bureau should
change locations, a hearing will not be necessary to update the address.

The remaining proposed amendments are minor corrections and additions to allow for gender-
neutral language.

III.  Effect of Incorporation

Under the federal Clean Air Act (CAA), authority to implement and enforce the NSPS, NESHAP
and MACT standards may be delegated to states. The EPA, however, retains the authority to
enforce the standards directly. See CAA § 111{c) and § 112(1)(7) (Exhibit NMED 16). New
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Mexico has sought and obtained implementation authority. The EPA initially delegated authority
to New Mexico for the NSPS and NESHAP programs on March 15, 1985 in a letter to the
governor (Exhibit NMED 12a). EPA granted to New Mexico authority to implement and enforce
the MACT program on July 27, 1995 (Exhibit NMED 12b). The Department periodically
requests that the Environmental Improvement Board (Board) update the date of incorporation in
the New Mexico Administrative Code in order to include new rules and amendments made to the
federal regulations.

Implementation of the standards by the Department is more efficient and effective than reliance
on federal implementation. Department personnel routinely inspect affected sources to determine
compliance, and Department permit writers develop permit conditions for new and modified
sources. Therefore, the Department is well-positioned to determine which standards are
applicable to sources and to determine source compliance. While the EPA retains oversight
authority through the Region 6 offices in Dallas, they do not have the staff and resources to
perform day-to-day implementation. Generally, both the EPA and the regulated community
prefer that the Department implement and enforce the air quality regulations.

IV. Public Outreach

The public notices for this proposal and hearing were published in the New Mexico Register
(Exhibit NMED 19a) on October 15, 2015, and in the Albuquerque Journal in both English
(Exhibit NMED 19b) and Spanish (Exhibit NMED 19c) on October 9, 2015. The public notices
included an option to request an informational Open House; however, no requests were received.
Further, notice of the proposed changes were posted on the Department web site
(https://www.env.nm.gov/agb/prop_regs.html) on July 31, 2015 and sent to recipients through
the Air Quality Bureau listserv on August 14, 2015 (Exhibit NMED 14). A cancellation notice
was sent to the listserv recipients, informing them that the October hearing date was vacated, and
an announcement with the new hearing date was sent to the listserv on October 15, 2015 (Exhibit
NMED 20). A letter was sent to the Small Business Regulatory Advisory Committee on
November 17, 2015 (Exhibit NMED 21). At the time of this filing, the Department has received
no substantive comments regarding the proposal.

V. Proposed Changes to Part 77 (Exhibit NMED 4)

The Board first adopted New Source Performance Standards by reference in 1984. These federal
standards are contained within Title 40 of the Code of Federal Regulations Part 60 (40 CFR Part
60). The Department proposes that 20.2.77 NMAC be amended to incorporate by reference the
federal requirements pertaining to NSPSs promulgated by the EPA from September 24, 2013 to
September 15, 2015. This involves changing the “as amended through” date to September 15,
2015 in Sections 2 and 9. There were thirteen (13) NSPS changes during this time period for
proposed incorporation. Four (4) of the changes involved changes to a NESHAP and/or MACT
as well as an NSPS rule.

Other changes proposed include amending Section 10 to: (1) allow for gender-neutral language;
(2) remove the exclusion for 40 CFR Part 60, Subpart HHHH as explained above; and (3) add an
exclusion for 40 CFR Part 60, Subpart QQQQ as explained above.
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The final proposed amendment to Part 77 is to remove an outdated address for the Air Quality
Bureau.

VI.  Proposed Changes to Part 78 (Exhibit NMED 5)

The Board first adopted National Emission Standards for Hazardous Air Pollutants by reference
in 1984. These federal standards are contained within Title 40 of the Code of Federal
Regulations Part 61 (40 CFR Part 61). The Department proposes that 20.2.78 NMAC be
amended to incorporate by reference the federal requirements pertaining to NESHAPs
promulgated by the EPA from September 24, 2013 to September 15, 2015. This involves
changing the “as amended through” date to September 15, 2015 in Sections 2 and 9. There was
one (1) NESHAP change during this time period for proposed incorporation. This change
involved changes to an NSPS and MACT rule as well as the NESHAP rule.

Other changes proposed include amending Section 10 to allow for gender-neutral language and
amending Section 11 to remove an outdated address for the Air Quality Bureau.

VIL. Proposed Changes to Part 82 (Exhibit NMED 6)

The Board first adopted Maximum Achievable Control Technology Standards for Source
Categories of Hazardous Air Pollutants by reference in 1994. These federal standards are
contained with Title 40 of the Code of Federal Regulations Part 63 (40 CFR Part 63). The
Department is proposing that 20.2.82 NMAC be amended to incorporate by reference the federal
requirements pertaining to MACT standards promulgated by the EPA from September 24, 2013
to September 15, 2015. This involves changing the “as amended through” date to September 15,
2015 in Sections 2 and 8. There were seventeen {17) MACT changes during this time period for
proposed incorporation. Four (4) of the changes involved changes to an NSPS and/or NESHAP
as well as a MACT rule.

Other changes proposed include changing an acronym to the full title in Sections 6, 8, and 10,
amending Section 10 to allow for gender-neutral language, and amending Section 11 to remove
an outdated Bureau address.

VIII. Federal Register Notices for Revisions to 40 CFR Parts 60, 61 and 63

The Federal Register Notices are formal announcements of new or revised regulations, including
New Source Performance Standards, National Emission Standards for Hazardous Air Pollutants
and Maximum Achievable Contro! Technology Standards for Source Categories of Hazardous
Air Pollutants. As previously noted, Exhibit NMED 7 is a table of the notices announcing the
amendments being incorporated in this proposal, including the date of publication, the effective
date of the amendments, the Part(s) of 40 CFR (Parts 60, 61 or 63) amended, the title of the
notice and a brief description of the changes. If printed, these notices would total 621 pages. For
this reason, the full text Federal Register Notices are included on CD only as Exhibit NMED 17.
The file name for each rule corresponds to the file name listed in Exhibit NMED 7.
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IX. Effect on Small Business

Pursuant to the Small Business Regulatory Relief Act, NMSA 1978, § 14-4A-1 et seq., the
Bureau has determined that the regulatory changes proposed in this action will not have an
adverse effect on small business. This determination is based on the fact that the proposed
amendment will not impose additional substantive requirements on facilities, but will simply
retain implementation authority with the State of New Mexico rather than the EPA. Nonetheless,
the Department provided the Small Business Regulatory Advisory Commission with notice of
this hearing, via the letter attached as Exhibit NMED 21. Additionally, the New Mexico
Environment Department Small Business Environmental Assistance Program provides ongoing
technical assistance for small businesses regarding new and existing environmental regulatory
requirements.

X. CONCLUSION

This concludes my testimony to the Environmental Improvement Board on the NMED proposed
amendments to 20.2.77 NMAC, 20.2.78 NMAC and 20.2.82 NMAC. | respectfully request that
the Board adopt these (non-SIP) proposed revisions at the conclusion of this hearing,

The Department also advises the Board that the rule revisions may be further revised to correct
any typographical errors and to reflect formatting changes required by the Administrative Law
Division of the New Mexico Commission of Public Records for compilation into the New
Mexico Administrative Code.
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STATE OF NEW MEXICO
ENVIRONMENTAL IMPROVEMENT BOARD

IN THE MATTER OF PROPOSED AMENDMENTS
TO AIR QUALITY REGULATIONS
20.2.77, 20.2.78 AND 20.2.82 NMAC No. EIB 15-01 (R)

Air Quality Bureau,
Environmental Protection Division of the

New Mexico Environment Department,

Petitioner.

ORDER AND STATEMENT OF REASONS FOR ADOPTION OF
AMENDMENTS TO 20.2.77, 20.2.78 AND 20.2.82 NMAC

This matter comes before the New Mexico Environmental Improvement Board (“Board™)
upon a petition filed by the Air Quality Bureau (“Bureau”) of the New Mexico Environment
Department (“NMED” or “Department”), proposing revisions to 20.2.77, 20.2.78, and 20.2.82
NMAC to incorporate newly promulgated federal standards within programs for which authority
has been delegated to New Mexico by the U.S. Environmental Protection Agency (“EPA™). A
public hearing was held in Santa Fe, New Mexico on December 18, 2015, with a quorum of the
Board present during the hearing. The Board heard technical testimony from the Department
and admitted exhibits into the record. On December 18, 20135, the Board deliberated and voted
to adopt the proposed amendments for the reasons that follow:

L STATEMENT OF REASONS

1. The federal Clean Air Act (“CAA”™) requires the EPA to promulgate standards of
performance for new stationary sources. CAA § 111 (42 U.S.C. § 7411). Regulations
promulgated under this authority are known as New Source Performance Standards (“NSPS™)

and are contained in 40 C.F.R. Part 60.
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2. CAA Section 111{c) provides for delegation to states of the authority to
implement and enforce the standards promulgated under Section 111. 42 U.S.C. § 7411(c).

3. CAA Section 112 requires the EPA to promulgate regulations governing
hazardous air pollutants. 42 U.S.C. § 7412. Regulations promulgated under this section are
known as National Emission Standards for Hazardous Air Pollutants (“NESHAP"”), contained in
40 C.F.R. Part 61; and National Emission Standards for Hazardous Air Pollutants for Source
Categories (also known as Maximum Achievable Control Technology or “MACT” standards),
contained in 40 C.F.R. Part 63.

4. CAA Section 112(1)(1) provides for delegation to states of authority to implement
and enforce standards promulgated under Section 112. 42 U.S.C. § 7412(1)(1).

5. In 1985, the EPA approved delegation of authority to New Mexico to implement
and enforce the NSPS and NESHAP. See Exhibit NMED 12a.

6. In 1995, the EPA approved delegation of authority to New Mexico to implement
and enforce the MACT standards. See Exhibit NMED 12b.

i7: New Mexico incorporates the federal standards contained in 40 C.F.R. Parts 60,
61, and 63 into the New Mexico Administrative Code (“NMAC”) at 20.2.77, 20.2.78, and
20.2.82 NMAC, respectively.

8. The Department periodically petitions the Board to update the dates of
incorporation of the federal standards in 20.2.77, 20.2.78, and 20.2.82 NMAC, in order to
incorporate recently promulgated revisions to federal standards. See Exhibit NMED 22, Revised
Testimony of Cindy Hollenberg, at 3.

9. The Department may choose to exclude from delegation certain federal rules. See

Exhibit NMED 22, Revised Testimony of Cindy Hollenberg, at 2. The proposed amendment at
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20.2.77.10(D) NMAC excludes from delegation Subpart QQQQ - Standards of Performance for
New Residential Hydronic Heaters and Forced-Air Furnaces ~ because the Bureau does not
regulate residential applications of air quality standards. See /d. at 2.

10.  The proposed amendment at 20.2.77.10(D) NMAC also removes an exception to
delegation of Subpart HHHH, the Clean Air Mercury Rule, which no longer exists as a federal
rule. See Id. at 2; see also Exhibit NMED 10.

11.  Remaining proposed amendments from the Department remove an outdated
address for the Bureau and insert gender-neutral language to describe the EPA Administrator.
See Exhibit NMED 22, Revised Testimony of Cindy Hollenberg, at 2.

2. Pursuant to 20.1.1.300(A) NMAC, any person may petition the Board to adopt,
amend, or repeal regulations within the jurisdiction of the Board.

13.  On April 22, 2015, NMED filed a petition with the Board for a public hearing in
this matter. See petition in Record Proper.

14.  On May 135, 2015, at a meeting conducted in compliance with the Open Meetings
Act and other applicable requirements, the Board granted the Department’s request for a hearing
and scheduled the hearing for October 15, 2015. The Board appointed John Volkerding as the
Hearing Officer.

15.  On August 14, 2015, public notice of the hearing was published in the New
Mexico Register and in the Albuquerque Journal, in English and Spanish. See Exhibits NMED
13a, 13b, and 13c. The public notice stated that the Board may make a decision on the proposed
amendments at the conclusion of the hearing, or may convene at a later date to consider action on

the proposal.
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16. NMED filed a Notice of Intent to Present Technical Testimony (“NOI”) on
September 25, 2015, in accordance with 20.1.1.302 NMAC.

17. On October 5, 2015, the Board issued an Order to Vacate and Continue Hearing
due to the unavailability of Board members to meet the quorum requirements under the New
Mexico Open Meetings Act, NMSA 1978, Sections 10-15-1 to —4.

18.  On October 6, 2015, the Board issued an Amended Order to Vacate and Continue
Hearing, setting the new hearing date for December 18, 2015, in Room 322 of the State Capitol.
The Amended Order set the deadline for filing a Notice of Intent to Present Technical Testimony
and entering an appearance in this matter for November 30, 2015.

19.  On October 15, 2015, public notice of the new hearing date was published in the
New Mexico Register, and on October 9, 2015, public notice of the new hearing date was
published in the Albuquerque Joumnal, in English and Spanish. See Exhibits NMED 19a, 19b,
and 19c. The public notice stated that the Board may make a decision on the proposed
amendments at the conclusion of the hearing, or may convene at a later date to consider action on
the proposal.

20.  OnNovember 19, 2015, the Department filed a Supplement to its Notice of Intent
to Present Technical Testimony, to provide supplemental exhibits demonstrating that the
Department properly noticed the public of the new hearing date. In addition, Cindy Hollenberg’s
testimony was revised to account for the additional public outreach efforts of the Department as
a result of the new hearing date.

21.  No other parties filed NOIs.

22. A hearing in this matter was held in Santa Fe, New Mexico on December 18,

2015, at which a reasonable opportunity for all persons to be heard was provided.
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23.  Pursuant to Section 74-2-5 of the Air Quality Control Act, NMSA 1978, Sections
74-2-1 to -22 (1967, as amended through 2009), the Board has the authority to adopt the
proposed NMED amendments.

24.  The standards adopted by this regulatory change are federal standards, and
therefore are no more stringent but at least as stringent as the federal standards, in compliance
with NMSA 1978, Section 74-2-5(C)(2).

25.  Inconsidering the proposed amendments, the Board is required to give the weight
it deems appropriate to all facts and circumstances, including but not limited to: (1) character and
degree of injury to or interference with health, welfare, visibility and property; (2) the public
interest, including the social and economic value of the sources and subjects of air contaminants;
and (3) technical practicability and economic reasonableness of reducing or eliminating air
contaminants from the sources involved and previous experience with equipment and methods
available to control the air contaminants involved. NMSA 1978, § 74-2-5(E) (2007).

26.  The federal NSPS are established by the EPA based on the best system of
emission reductions which have been adequately demonstrated, taking into account the costs of
achieving such reductions and any non-air quality health and environmental impact and energy
requirements. 42 U.S.C. § 7411(a)(1).

27.  The federal NESHAP and MACT standards are established by the EPA for
categories and subcategories of sources of emissions of hazardous air pollutants, based on the
maximum degree of reduction of emissions achievable, taking into consideration the cost of
achieving the reductions, any non-air quality health and environmental impacts and energy

requirements. 42 U.S.C. § 7412(d)(2).
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28. EPA’s determination of NSPS, NESHAP, and MACT standards therefore
considers the character and degree of injury to or interference with health, and welfare; the
public interest, including the social and economic value of the sources and subjects of air
contaminants; and the technical practicability and economic reasonableness of reducing or
eliminating air contaminants from the sources involved.

29.  Incorporation by reference of the federal standards into the New Mexico
Administrative Code does not change the substantive standards applicable to affected sources in
New Mexico because the EPA retains authority for direct enforcement of the regulations. See
Exhibit NMED 22, Revised Testimony of Cindy Hollenberg, at 2. Accordingly, this rulemaking
will not result in any increase in economic hardship for sources or any increase in air
contaminant emissions, but will increase the efficiency of implementation of the regulations. See
Id. at 3. This serves the public interest.

30.  The proposed amendments therefore satisfy the statutory requirements of the Air
Quality Control Act, NMSA 1978, Section 74-2-5(E).

31.  The notice and hearing requirements of NMSA 1978, Section 74-2-6 and 20.1.1
NMAC were satisfied in this rulemaking process.

32, The proposed amendments are adopted for any or all of the reasons stated above.

EIB No. 15-01(R) ~ STATEMENT OF REASONS AND ORDER

Page 6 of 7
EXHIBIT NMED 23



II. ORDER

By majority vote of a quorum of the Board members, the proposed amendments to New
Mexico’s Air Quality Regulations, to incorporate newly promulgated federal standards within
programs for which authority has been delegated to New Mexico by the EPA, were approved by
the Board on December 18, 2015, as contained in NMED'’s Notice of Intent to Present Technical
Testimony. Amendments to 20.2.77, 20.2.78, and 20.2.82 NMAC, along with any appropriate
corrections of typographical errors or formatting, shall be filed with the New Mexico State
Records Center, and shall be submitted as expeditiously as possible by the Department to the

EPA for approval of delegation authority.

Dated:

On Behalf of the Board
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