Hearing Request for 20.2.77, 20.2.78 and 20.2.82 NMAC for Incorporation by Reference of federal NSPS, NESHAP and MACT rules


Chairman Volkerding, and members of the Board, good morning. I am here to request a hearing for the Environment Department’s proposed incorporation by reference of new rules, corrections and amendments to the federal New Source Performance Standards (NSPS), National Emission Standards for Hazardous Air Pollutants (NESHAP), and Maximum Achievable Control Technology Standards for Source Categories of Hazardous Air Pollutants (MACT), promulgated by the U.S. Environmental Protection Agency. Adoption of these regulations is authorized by the Environmental Improvement Act and the Air Quality Control Act, and accomplished by amending the following Parts of the New Mexico Administrative Code (NMAC):
· 20.2.77 NMAC – New Source Performance Standards (Part 77);
· 20.2.78 NMAC – Emission Standards for Hazardous Air Pollutants (Part 78); and
· 20.2.82 NMAC – Maximum Achievable Control Technology Standards for Source Categories of Hazardous Air Pollutants (Part 82).



What is Incorporation by Reference?

Under the federal Clean Air Act, authority to implement and enforce federal NSPS-, NESHAP- and MACT-related standards may be delegated to states. New Mexico obtained implementation authority from the U.S. Environmental Protection Agency (EPA) in 1985 for NSPS- and NESHAP-related standards, and in 1995 for MACT-related standards. In order to keep current with federal rulemakings, the Environment Department periodically requests that the Environmental Improvement Board approve amendments to the NMAC rules (Parts 77, 78 and 82) by updating the “through date” (or date of incorporation) into the New Mexico Administrative Code. 

________________________________________________________________________

Summary

The last update for Parts 77 and 82 was in 2013, and 2010 for Part 78. Since the most recent dates of incorporation, there have been 17 changes to the federal standards: 6 are strictly NSPS; 9 are strictly MACT; and 2 are a combination of NSPS, NESHAP or MACT. Approval of incorporation by reference will change the “through date” in Parts 77, 78 and 82 to incorporate into the NMAC the changes made at the federal level through September 15, 2015.

These revisions should be non-controversial, as implementation and enforcement of the standards by the Department will not impose additional requirements on facilities. EPA reserves the authority to enforce the federal standards directly in addition to delegating the authority to New Mexico. Generally, both the EPA and the regulated community prefer that the Department implement and enforce the air quality regulations. 

[bookmark: _GoBack]In addition, the Department proposes to delete the exclusion pertaining to an NSPS listed in Part 77, Subpart HHHH, commonly known as the Clean Air Mercury Rule. This particular Subpart was removed by the EPA in 2012, after the Rule was invalidated and vacated by the courts in 2008. Further, the Department proposes to add an exclusion to Part 77 for a standard that has only residential applications. This is Subpart QQQQ – Standards of Performance for New Residential Hydronic Heaters and Forced-Air Furnaces. The Environment Department does not regulate residential applications of air quality standards and states are not required to accept delegation of this federal rule. Other proposed amendments to Parts 77, 78 and 82 are minor revisions, including elimination of gender-specific language describing the EPA Administrator and Secretary of the Environment Department, replacing it with gender-neutral language; and deletion of an outdated address for the Air Quality Bureau.



The Request

We respectfully request a hearing for the Environment Department’s proposed incorporation by reference of federal NSPS-, NESHAP- and MACT-related standards into the New Mexico Administrative Code at Parts 20.2.77, 20.2.78 and 20.2.82.  We request this hearing for October 2015 to incorporate changes to the federal standards through September 15, 2015. The hearing should not take more than an hour. Thank you.
