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Purpose:  This document provides guidance for making Single Source Determinations for applicability purposes under 20.2.70 NMAC, 20.2.72 NMAC, and 20.2.74 NMAC.  
Pertinent definitions from these regulations follow.
· Major Source [as defined by 20.2.70 NMAC]: “…any stationary source (or any group of stationary sources that are located on one or more contiguous or adjacent properties, and are under common control of the same person(s)) in which all of the pollutant emitting activities at such source belong to the same major group (i.e., all have the same two-digit code), as described in the standard industrial classification manual, 1987...”.
· Stationary Source or Source [as defined by 20.2.72 NMAC]: “…any building, structure, equipment, facility, installation (including temporary installations), operation or portable stationary source which emits or may emit any air contaminant.”
· Stationary Source [as defined by 20.2.74 NMAC]: “any building, structure, facility, or installation which emits, or may emit, any regulated new source review pollutant.”
· Building, structure, facility, or installation [as defined by 20.2.74 NMAC]: “…all of the pollutant emitting activities which belong to the same industrial grouping, are located on one or more contiguous or adjacent properties, and are under the control of the same person (or persons under common control).  Pollutant-emitting activities shall be considered as part of the same industrial grouping if they belong to the same "major group" (i.e., which have the same first two digit code) as described in the standard industrial classification (SIC) manual, 1972, as amended by the 1977 supplement (U. S. government printing office stock numbers 4101-0066 and 003-005-00176-0, respectively) or any superseding SIC manual.”

These regulations consistently set forth the following three criteria to determine if more than one facility should be aggregated to make up a single stationary source for applicability purposes under 20.2.70, 20.2.72, or 20.2.74 NMAC.  

1. Do the facilities belong to the same industrial grouping (i.e., same two-digit SIC code grouping, or support activity)?
2. Are the facilities under common ownership or control?

3. Are the facilities located on one or more contiguous or adjacent properties?
All three of the questions must be answered “yes” to determine that more than one facility constitutes a single stationary source for air permitting purposes. Should the answer to any one of the above three questions be “no”, then the facilities are not part of the same single stationary source.  Each of the three criteria of the single stationary source test and the potentially required analysis for each are discussed below.

I. 
Same Standard Industrial Grouping (SIC Code):  

Analyze whether this source belongs to the same industrial grouping as any other surrounding or associated source. The term "same industrial grouping" refers to the "major groups" identified by the first two-digits of codes in the SIC Manual referenced in the definitions above.

Co-located, contiguous, or adjacent facilities that convey, store, or otherwise assist in the production of the principal product could be considered “support” facilities.  A support activity should be classified with the same SIC as the primary activity, which should be determined by the principal product (or group of products) produced or distributed, or by the services that the primary activity renders.
Such facilities should be addressed in the analysis.

II. 
Common Ownership or Control: 

Analyze whether any other surrounding or associated source of the same industrial grouping is under common ownership or control with this source.

EPA has used the definition of control established by the Securities and Exchange Commission (SEC).  The SEC defines control as “the possession, direct or indirect, of the power to direct or cause the direction of the management and policies of a person (or organization or association) whether through ownership of voting shares, contract, or otherwise.”  The “possession of the power to direct the management and policies of an organization” can only be determined through a detailed review of business agreements and all relevant facts.  
If there is no common owner, address the nature of control based on agreements (such as contracts and lease information).  Specifically address if this source can influence operations or decisions at any other sources and vice versa.

II. 
Contiguous or Adjacent:
Analyze whether any other surrounding or associated source of the same industrial grouping and common ownership or control is contiguous or adjacent with this source.

The concepts of “contiguous” and “adjacent” are two distinctly different concepts.  Contiguous means to have contact with, to be touching, or to be connected throughout in an unbroken sequence.  Adjacent means nearby.  The key is that contiguous implies that sources are all part of the same site, pad, facility, or within the same site boundary.  Adjacent implies nearness or being next to one another.  Being separated only by a road, river, railroad, or other right-of-way is not enough for facilities not to be considered adjacent.  
“Contiguous” or “adjacent” are proximity or location-based concepts.  An approach must be taken that focuses on proximity and the common-sense notion of a plant or facility within the ordinary meaning of “building”, “structure”, “facility” or “installation” in the definitions above.  Excessive distance defies the common sense notion of a plant. 

Consider the distance between this source and any other sources under consideration, as well as how much of the land in that linear distance is owned, leased, or controlled by owners of this source.  
SELECTED REFERENCES
The determinations identified herein are not intended to be the sole basis for any particular determination, and other determinations may be relevant, whether by EPA or the Department, as well as EPA’s Environmental Appeals Board and judicial decisions. 

The full text of most of these documents can be found on the EPA, Region 7 website: http://www.epa.gov/region7/air/index.htm
A. SIC/ SUPPORT ACTIVITY:
A.1.  May 28,1997, 4th District Illinois Appellate Court, Color Communications vs. Ill Pollution Control Board, support activity issue.

“Accordingly, an industrial grouping is defined by SIC codes.  A plain reading of this statute is that if several stationary sources do not have the same two-digit SIC code, they do not belong to the same industrial grouping.  Where a statute is clear and unambiguous, as this one is, a court is not at liberty to depart from its plain language and meaning by reading into it limitations or conditions that the legislature did not express….By relying on the support-facility concept, the Board improperly looked beyond the unambiguous language of the statute to determine whether the two plants belonged to a single industrial grouping.  Accordingly, the Board erred…”

A.2.  Aug 20, 1990, Ltr, Region 4 to Florida DER, General Portland Cement, support activity issue.

“1) the cogeneration facility and cement plant must be under common control;

2)…must be located on one or more contiguous or adjacent properties; and 

3) The cogeneration facility must belong to the same industrial grouping as the cement plant.  This can be determined based on the ratio of the fuels used to create electricity and/or steam for an outside party and the fuels used to create electricity/steam for the cement plant.  The cogeneration facility should be classified in the grouping that relies most heavily on the fuel input”

A.3.  Aug 8, 1997, Ltr, Region 8 to Utah DEQ, Great Salt Lake Minerals, support facility and adjacent issues.

“…we feel compelled to recommend that the subject pump station be considered part of the Great Salt Lake Minerals plant as a single source, despite the fact that the pump station is on one side of the Great Salt Lake while the production operations are on the other side of the lake.”

“Distance between the operations is not nearly as important in determining if the operations are part of the same source as the possible support that one operation provides for another.”

A.4.  Feb 14, 2001, Ltr, Utah DEQ to IMC Global (formerly Great Salt Lake Minerals), overrode Region 8 determination on adjacent issue.

“…operations on the west side of Great Salt Lake and the operations on the east side are in fact, two separate sources… the separation is about 30 miles and the only connection is via an under water open channel to which IMC Kalium has no ownership or property rights of any kind.”

A.5. Nov 3, 1986, Ltr, Region 6 to Texas ACB, Valero Transmission and Valero Gathering, support activity issue.

Despite the different SIC, 49 and 13, the transmission facility is a support activity for the gathering facility.  Therefore, the 3 tests are met – same SIC, contiguous, common control.

A.6.  Feb 18, 1987, Ltr, Region 6 to Waid and Assoc, Valero Hydrocarbon, Valero Gathering, and Valero Transmission, support activity issue.

Valero Hydrocarbon, SIC 13, produces a different product, ethane and heavy hydrocarbons, than the other 2 sources.  Because of Valero Transmission’s SIC of 49, Region 6 said that Valero Hydrocarbon was a separate source, since the support activity relationship could not be established.  

A.7.  Aug 25, 1999, Ltr, Region 5 to Wisconsin DNR, Oscar Mayer generators, support activity and common control issues.

Support activity:

“…where more than 50% of the output or services provided by one facility is dedicated to another facility that it supports, then a support facility relationship is presumed to exist. (emphasis added) Even where this 50% test is not met, however, other factors may lead the permitting authority to make a support facility determination. Support facility determinations can depend upon a number of financial, functional, contractual, and/or other legal factors. These include, but are not limited to: (1) the degree to which the supporting activity receives materials or services from the primary activity (which indicates a mutually beneficial arrangement between the primary and secondary activities); (2) the degree to which the primary activity exerts control over the support activity's operations; (3) the nature of any contractual arrangements between the facilities; and (4) the reasons for the presence of the support activity on the same site as the primary activity (e.g., whether the support activity would exist at that site but for the primary activity).”  

Common control:

“…a common control determination must focus on who has the power to manage the pollutant-emitting activities of the facilities at issue, including the power to make or veto decisions to implement major emission-control measures or to influence production levels or compliance with environmental regulations.”

“…where, as here, a contract provides that less than 100% of output will go to the primary activity, the permitting authority should consider the following factors: (1) how integral the contracted activity is to the primary entity's operations; (2) the percentage of output that goes to the primary entity; (3) whether the activity must be on site to perform its service or produce its product; (4) whether the activity would remain on site if the primary entity no longer received the output; and (5) the terms of the contract between the primary and secondary entities.
A.8.  Aug 2, 1996, Ltr, EPA OAQPS to EPA Regions, Major Source Determinations for Military Installations, support activity issue.
“The determination of what constitutes a support facility would be made consistent with existing guidance, focusing on the concepts of "convey[ing], stor[ing], or otherwise assist[ing] in the production of the principal product" or equivalent concepts as they would be relevant to one of the primary activities at the installation. In situations where an activity (e.g., an airport) supports two or more primary activities under same-entity control (e.g., missile testing/evaluation and pilot training), the support activity generally would be aggregated with the primary activity to which its output is mostly dedicated. In other words, a support facility usually would be aggregated with the primary activity to which it contributes 50 per cent or more of its output. If the activity does not support any single other activity with at least 50 percent of its "product" or "service, "then it may be appropriate for the permitting authority to determine that the activity should be considered a separate source instead of a support facility.”

A.9.  July 21, 2005, Ltr, Region 5 to Illinios EPA, Hartford Working Group, control and support activity issues.
“Our understanding is that the Hartford Working Group remediation site and the Premcor Distribution Center are on contiguous property that is owned, at least in part, by Premcor. Furthermore, Premcor owns a share of both facilities. However, we did not see evidence in your letter that Premcor exercises total control over either of these facilities. Additionally, the facilities have different SIC codes. Therefore, based on the information as we understand it, the facilities do not meet the three criteria necessary to be defined as a single source. Furthermore, there is no evidence that either of the facilities provides support services to the other. It is our understanding that the extent of their relationship is that the remediation facility gets electricity from the Distribution Center. Because this does not appear to be the type of assistance contemplated in the New Source Review Workshop Manual as necessary to support a determination of a support relationship, we do not believe that the relationship between the Distribution Center and the remediation facility is that of a main and support facility.”
A.10.  58FR42760, Aug 13, 1993 proposed rule, NESHAP general provisions, support activity issue.

“In addition, any equipment used to support the main activity at a site would also be considered part of the same major source regardless of the 2-digit SIC code for that equipment. For example, an automobile manufacturing plant may consist of a foundry (SIC group 33), a power plant (SIC group 49), and an assembly plant (SIC group 37). Assume that the equipment is situated at the same site, is under common ownership, and the foundry and power plant are used solely to supply the assembly plant. In this example, all three activities would be considered part of one major source. However, if less than 50 percent of the output of the foundry was dedicated to the mentioned auto assembly plant, it would be considered a separate source. If the power plant supported both the foundry and the assembly plant, it would be considered part of the source that consumes the largest percentage of the power generated.”

A.11.  Aug 14, 2007, Ltr, Region 5 to Minnesota PCA, Northstar Bioenergy, support activity issue.
“In the case of NorthStar, the two plants will clearly be located on the same contiguous or

adjacent properties and will be under the common control of NorthStar. It is unclear, however, whether the two plants would be considered as belonging to the same industrial

grouping. As stated in Northstar's request, the two facilities do not belong to the same first two-digit Standard Industrial Classification (SIC) code. The preamble to the U.S. EPA7s August 7, 1980, PSD regulations states, however, that "support facilities" that "convey, store, or otherwise assist in the production of the principal product or group of products produced or distributed, or services rendered" should be considered under one source classification, even when the support facility has a different two-digit SIC code (45 FR 52676,52695). The proposed extraction plant and biodiesel facility do not appear to have the typical support facility type relationship discussed in the 1980 PSD preamble. NorthStar has stated that the primary product of the two facilities will be canola oil, with the extraction plant producing 32 million gallons of canola oil per year and the biodiesel facility only 2.7 million gallons. The biodiesel facility clearly does not support the canola extraction plant nor the extraction plant the biodiesel facility. NorthStar has further stated that the biodiesel facility will receive, at a maximum, less than 10 percent of the canola oil manufactured at the extraction plant to manufacture biodiesel and it is planning to begin operating the biodiesel plant utilizing only soybean oil imported from other facilities due to current market conditions.

Therefore, although NorthStar has stated that the two plants are co-locating to utilize some shared resources (e.g., boiler capacity), we do not find a strong support relationship between the two plants based on the information provided. We correspondingly do not believe that these two plants need to be permitted as a single stationary source.”

B.  COMMON CONTROL:
B.1(A.7).  Aug 25, 1999, Ltr, Region 5 to Wisconsin DNR, Oscar Mayer generators, support activity and common control issues.

Support activity:

“…where more than 50% of the output or services provided by one facility is dedicated to another facility that it supports, then a support facility relationship is presumed to exist. Even where this 50% test is not met, however, other factors may lead the permitting authority to make a support facility determination. Support facility determinations can depend upon a number of financial, functional, contractual, and/or other legal factors. These include, but are not limited to: (1) the degree to which the supporting activity receives materials or services from the primary activity (which indicates a mutually beneficial arrangement between the primary and secondary activities); (2) the degree to which the primary activity exerts control over the support activity's operations; (3) the nature of any contractual arrangements between the facilities; and (4) the reasons for the presence of the support activity on the same site as the primary activity (e.g., whether the support activity would exist at that site but for the primary activity).”  

Common control:

“…a common control determination must focus on who has the power to manage the pollutant-emitting activities of the facilities at issue, including the power to make or veto decisions to implement major emission-control measures or to influence production levels or compliance with environmental regulations.” (emphasis added)
“…where, as here, a contract provides that less than 100% of output will go to the primary activity, the permitting authority should consider the following factors: (1) how integral the contracted activity is to the primary entity's operations; (2) the percentage of output that goes to the primary entity; (3) whether the activity must be on site to perform its service or produce its product; (4) whether the activity would remain on site if the primary entity no longer received the output; and (5) the terms of the contract between the primary and secondary entities.

B.2(A.9).  July 21, 2005, Ltr, Region 5 to Illinios EPA, Hartford Working Group, control and support activity issues.
“Our understanding is that the Hartford Working Group remediation site and the Premcor Distribution Center are on contiguous property that is owned, at least in part, by Premcor. Furthermore, Premcor owns a share of both facilities. However, we did not see evidence in your letter that Premcor exercises total control over either of these facilities. Additionally, the facilities have different SIC codes. Therefore, based on the information as we understand it, the facilities do not meet the three criteria necessary to be defined as a single source. Furthermore, there is no evidence that either of the facilities provides support services to the other. It is our understanding that the extent of their relationship is that the remediation facility gets electricity from the Distribution Center. Because this does not appear to be the type of assistance contemplated in the New Source Review Workshop Manual as necessary to support a determination of a support relationship, we do not believe that the relationship between the Distribution Center and the remediation facility is that of a main and support facility.”

B.3.  Mar 22, 1990, Ltr, Region 8 to Montana DHES, Conoco and Karley, control issue.

Different SIC codes and no common control (but contiguous)

“…the proposed project should be treated as two separate sources, based on our understanding that the Karley ATS operation is a separate economic entity under the control of Karley and not Conoco.”

“If the Department’s decision is to issue one permit, how will the liability issue be handled should an enforcement action prove necessary as a result of possible violations (emphasis added) at Karley? For example, if Karley’s emissions over exceed permitted limits, would the Department take an enforcement action against Conoco? Will Conoco have the authority to control emissions from the ATS plant such that an existing violation could be eliminated and/or a potential violation could be avoided?”

B.4.  July 15, 1997, Ltr, Region 5 to Ohio EPA, LTV Steel, control issue.

“USEPA is guided by the definition of control used by the Securities Exchange Commission(SEC). For SEC purposes, control means, "[T]he possession, direct or indirect, of the power to direct or cause the direction of the management and policies of a person (or organization or association) whether through the ownership of shares, contract, or otherwise. 

 See 17 CFR210.1-02(g) (1996).  If two sources are under different ownership, but one company has some decision-making ability in the second facility through a contractual agreement or a voting interest, the sources can be considered under common control."

B.5.  Mar 16, 1979. Ltr, EPA to Region 6, Definition of Source, control issue.

“(A)ny person with a ten percent voting interest in an entity, or with the power to make or veto decisions by the entity to implement major emission control measures, might be deemed to control the entity. Such criteria would also be used for determining whether facilities are part of the same source..." (44 FR 3279, January 16, 1979.)”

“…a person who has as much as 50% voting interest in an entity should be considered to control the entity.”
B.6.  Apr 26, 1991, Ltr, Region 1 to Maine DEP, Pine State Cogeneration and International Paper, control issue.

“A gas-fired cogeneration facility, Pine State Power, is proposing to locate adjacent to International Paper Company. Pine State Power will generate electricity for Central Maine Power Company, and supply the by-product steam to International Paper.”

“…cogeneration facility will replace steam that has previously been generated by oil-fired power boilers at the pulp mill.”

“…the two sources are owned, controlled, and operated by separate entities…” 

“…the cogeneration project's board of directors has 5 members. Only one of the members is from the pulp mill.”  

“…out of the cogeneration facility's total capacity, approximately 83% will be sold to the grid and only 17% will be transferred as steam to the pulp mill.”

“…EPA concurs that the cogeneration project and the pulp mill should be treated as two separate sources.”
B.7.  Sep 18, 1995, Ltr, Region 7 to Iowa DNR, control issue.
“Typically, companies don't just locate on another's property and do whatever they want.  Such relationships are usually governed by contractual, lease, or other agreements that establish how the facilities interact with one another.  Therefore, we presume that one company locating on another's land establishes a "control" relationship. To overcome this presumption, the Region requires these "companion" facilities, on a case by case basis, to explain how they interact with each other.  Some of the types of questions we ask include:
Do the facilities share common workforces, plant managers, security forces, corporate executive officers, or board of executives?

Do the facilities share equipment, other property, or pollution control equipment? What does the contract specify with regard to pollution control responsibilities of the contractee?  Can the managing entity of one facility make decisions that affect pollution control at the other facility?

Do the facilities share common payroll activities, employee benefits, health plans, retirement funds, insurance coverage, or other administrative functions?

Do the facilities share intermediates, products, byproducts, or other manufacturing equipment? Can the new source purchase raw materials from and sell products or byproducts to other customers? What are the contractual arrangements for providing goods and services?

Who accepts the responsibility for compliance with air quality control requirements? What about for violations of the requirements?

What is the dependency of one facility on the other? If one shuts down, what are the limitations on the other to pursue outside business interests?

Does one operation support the operation of the other? What are the financial arrangements between the two entities?

The list of questions is not exhaustive; they only serve as a screening tool.”

B.8.  April 5, 1995, Ltr, EPA Region 2, to New Jersey DEP, Definition of major source, control issue.
"EPA interprets the term 'common control' of an owner to include an operator (who is different from an owner) of a source that is operating under a contractual obligation with the owner and funded by the owner. An owner and operator having landlord-tenant or lessor-lessee type of relationship in most cases, however, is not considered as under common control of the owner."

Situation 1 
Since there are many non-Army activities at Fort Dix, clarification is needed on which portions of Fort Dix are required to be included in the Army's operating permit application. In this specific example, the NJDEP plans to treat Fort Dix site as 15 separate facilities since each facility is under the control of a different governmental agency or private company. 

EPA Response to Situation 1

EPA concurs with NJDEP's response that all non-Army, non-Department of Defense tenants, State/County and Private tenants will be treated as separate facilities from the Army facilities for determining the applicability of a Title V permit. Note that any operation at Fort Dix funded by and under a contractual agreement with the Army must be treated as part of a single Title V application from the Army. 

Situation 2 
An airport owned by a governmental agency leases space to various independent privately owned airlines. For the applicability determination, could the governmental agency exclude source operations owned and operated by the air lines? NJDEP believes the answer is yes. 
EPA Response to Situation 2

EPA concurs with NJDEP's conclusion. Each airline would be subject to a separate applicability determination. 

Situation 3 
Can a cogen facility located at the same site as a chemical plant but owned and operated by a different owner be considered as a separate source? NJDEP believes that it can be considered as a separate source. 
EPA Response to Situation 3

EPA concurs with NJDEP's opinion provided there is no corporate relationship between the two companies. Note that a corporate relationship is said to exist when a cogen is jointly owned by the chemical company or a subsidiary of the chemical company. In addition, the cogen should be supplying electricity/steam as part of a contract with the chemical company.”
C.  ADJACENT:
C.1(A.3).  Aug 8, 1997, Ltr, Region 8 to Utah DEQ, Great Salt Lake Minerals, support facility and adjacent issues.

“…we feel compelled to recommend that the subject pump station be considered part of the Great Salt Lake Minerals plant as a single source, despite the fact that the pump station is on one side of the Great Salt Lake while the production operations are on the other side of the lake.”

“Distance between the operations is not nearly as important in determining if the operations are part of the same source as the possible support that one operation provides for another.”

C.2(A.4).  Feb 14, 2001, Ltr, Utah DEQ to IMC Global (formerly Great Salt Lake Minerals), overrode Region 8 determination on adjacent issue.

“…operations on the west side of Great Salt Lake and the operations on the east side are in fact, two separate sources… the separation is about 30 miles and the only connection is via an under water open channel to which IMC Kalium has no ownership or property rights of any kind.”

C.3.  May 21, 1998, Ltr, Region 8 to Utah DAQ, Utility Trailer Manufacturing Co, adjacent issue.

Two facilities under common control, with the same primary 2-digit SIC code, located about a mile apart, both producing very similar products. 

“…a determination of “adjacent” should include an evaluation of whether the distance between two facilities is sufficiently small that it enables them to operate as a single “source.” (emphasis added)
“…types of questions that might be posed in this evaluation, as it pertains to Utility Trailer. Not all the answers to these questions need be positive for two facilities to be considered adjacent. 

Was the location of the new facility chosen primarily because of its proximity to the existing facility, to enable the operation of the two facilities to be integrated? In other words, if the two facilities were sited much further apart, would that significantly affect the degree to which they may be dependent on each other? 

Will materials be routinely transferred between the facilities? Supporting evidence for this could include a physical link or transportation link between the facilities, such as a pipeline, railway, special-purpose or public road, channel or conduit. 

Will managers or other workers frequently shuttle back and forth to be involved actively in both facilities? Besides production line staff, this might include maintenance and repair crews, or security or administrative personnel. 

Will the production process itself be split in any way between the facilities, i.e., will one facility produce an intermediate product that requires further processing at the other facility, with associated air pollutant emissions? For example, will components be assembled at one facility but painted at the other?
C.4.  May 19, 1999, Ltr, Region 4 to Mecklenburg County DEP, Williams Energy Ventures gasoline bulk terminals, adjacent issue.

“…our position is that separate facilities could be considered a single source … strictly on the basis of proximity without regard to whether the facilities are dependent on each other or physically connected in some way.”

“EPA Region 4 considers the separation distance of nine-tenths of a mile close enough for the two terminals to be considered one source; however, based primarily on the lack of interdependence, we conclude that the two WEV terminals can be considered as two separate sources…”

C.5.  Oct 11, 2000, Ltr, Region 2 to New York State DEC, St Lawrence Cement, adjacent issue.

Two facilities are 6 miles apart with the same owner and SIC.
“…the physical distance between two facilities is obviously a factor to be considered in deciding whether the two are close enough to be considered one source in a given situation. (emphasis added) The vast majority of the past EPA single-source decisions have involved operations that are situated less than 6 miles apart.  Where EPA has made single-source decisions in situations involving facilities separated by 6 or more miles, these cases have tended to involve a clear physical connection via a pipeline or dedicated conveyance.”

“EPA has weighed the information before it and concluded that the two facilities are not close enough to be considered one source under the circumstances.…SLC’s somewhat generalized explanation of a limited functional interrelationship between the two facilities does not outweigh the evidence that the two facilities do not meet the “common sense” notion of a single plant.”

C.6.  March 9, 2009, Ltr, Region 2 to Mr. Robert Lenney, Alcoa Massena Modernization Project, adjacent issue.

“Over the years, EPA has issued guidance in a number of cases regarding the question of

whether two facilities should be considered contiguous or adjacent. There is no bright line, numerical standard for determining how far apart activities may be and still be considered “contiguous” or “adjacent.” As explained in the preamble to the August 7, 1980 PSD rules, such a decision must be made on a case-by-case basis. Moreover, in further explaining this factor, EPA has noted that whether or not two facilities are adjacent depends on the “common sense” notion of a source and the functional interrelationship of the facilities and is not simply a matter of the physical distance between the two facilities. However, the physical distance between two facilities is obviously a factor to be considered in deciding whether the two are close enough to be considered one source in a given situation (emphasis added).”

C.7.  Dec 6, 2004, Ltr, Region 7 to James Pray, grain elevators and ethanol plants, support activity, common control, adjacent issues.

“The concern is that if a new ethanol plant locates too closely to an existing country grain elevator or series of elevators throughout the local grain supply network, the owners and operators of the grain cooperatives may inadvertently be drawn into the PSD (Prevention of Significant Deterioration) permitting program…”

“Since corn and other commodity feed stocks are available anywhere there is a production network (e.g. farms, elevators, and transportation), you suggest that it is not necessary to tie an ethanol plant to any one or more of these entities, thus preserving the independence of the country elevator system.”

“Generally, the closer two facilities are the more likely they may be considered contiguous or adjacent. In addition, the existence of a dedicated pipeline or transportation link for moving materials between two facilities may also be relevant to this determination.”

“Even where facilities have separate legal owners, EPA has found that common control may be established on the basis of a contract which creates a support or dependency relationship between the facilities. 

In a related example, we would not typically connect a fuel oil supplier to an adjacent industrial site just because the company fires oil, another widely-traded commercial product, in its boilers. Instead, we would first determine whether “common control” exists between the two entities. As long as the oil supply vendor and industrial facility do not "exercise restraining or directing influence over," "have power over," "have power of authority to guide or manage," or "regulate economic activity over" each other, based on the various factors described in previous EPA guidance, it is likely that the common control link would be broken and the two sources would not be considered a single source for permitting purposes.”

“…we agree that if an ethanol plant is purchasing grain on the open market and accepts delivery from a number of different suppliers in minority proportions, then there would typically be no basis for a common control determination (emphasis added).”

“On the other hand, if a grandfathered grain elevator executes a contractual agreement with an adjacent or contiguous greenfield ethanol plant to provide the bulk of its output, then it may be more difficult to demonstrate that the two entities are not under common control.”

“Finally, it is important to note that what an ethanol plant can do and what it actually does when making its grain purchase decisions may affect whether common control or a support facility relationship exists or not. For example, if an ethanol plant purchases grain from an array of local country grain elevators, such transactions appear to occur within the commodity scheme you suggest. However, if an ethanol plant has many supply choices but instead opts to enter into contracts to purchase only from the elevator next door, then such transactions may appear to be more like two sources acting as one.”

C.8.  Jan 28, 2000, Ltr, Region 4 to Florida DEP, Wellcraft Marine, adjacent issue.
Plant 1 and Plant 6 are located approximately 0.5 miles apart with the same SIC and owner.  “The distance between Plant 1 and Plant 6 is close enough that emissions from the two facilities could interact and impact the same ambient environment regardless of whether they are operationally independent.”
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