


AIR QUALITY BUREAU PROCEDURE

Effective Date:  January 19, 1995 (Amended 6/18/02)Procedure Number: 02.015-01
Title:  Response to public hearing requests under AQCR 702 (20 NMAC 2.72)

Reference:  20 NMAC 2.72
PURPOSE: To provide guidance on public hearing requests under AQCR 702 (20 NMAC 2.72) 
POINT OF CONTACT: NSR Permit Program Manager

1.0 POLICY & PROCEDURES: 

Air Quality Control Regulation 702 Permits (AQCR – 702 (20 NMAC 2.72)) establishes requirements for construction permits. As required by the federal Clean Air Act, AQCR 702 (20 NMAC 2.72) provides the opportunity for public participation which includes public hearings. Under the regulation, the public hearing is primarily for interested parties to provide information and concerns regarding a proposed project to the Bureau. In addition, typically the Bureau provides a description of the permit application and review process and addresses questions raised. Although not required by the regulation, the Bureau requests the permit applicant to discuss the project. It is important to note that unlike other Department hearings, the hearing officer for AQCR 702 (20 NMAC 2.72) hearings does not make any recommendation to the Bureau or Department regarding the application.

AQCR 702, Part Two, Section G.l.d.(20 NMAC 2.72.206.A(5) establishes a public comment period as well as the opportunity for interested persons to request a public hearing.  Section G.2 (206.C) states: "The division shall hold a public hearing if the director determines that there is a significant public interest." Clearly, the intent of the regulation is for the department to evaluate public hearing requests and reach a decision on requests for public hearings. All requests are not automatically granted. The purpose of this policy is to provide guidance in evaluating requests for hearings. 

All requests for hearings need to be in writing. Staff shall inform those making verbal requests of this. The Bureau Chief shall be informed of all hearing requests. Following discussions with staff, the Bureau Chief shall apply the criteria of this policy and make a recommendation to the Division Director on the hearing request. The Director shall make the final decision.

The following criteria shall be used to evaluate hearing requests:

1.
It must be determined whether a request constitutes "significant public interest". Thus, the nature and reason for the request must be evaluated. The definition of significant in Webster's dictionary which best addresses this use of the term is" having or likely to have influence of effect: deserving to be considered: IMPORTANT, WEIGHTY, NOTABLE".  The following general types of requests shall be favorably viewed as significant: 

A)
Requests from nearby residents to a proposed project regarding concerns with respect to air pollution impacts on health or the environment. The requestor may either seek or wish to provide information at a public hearing. 

B)
Requests from any individual regarding concerns with air pollution impacts on Class I areas or other public lands. There must be a reasonable anticipation that air pollution from the proposed project may reach and impact public lands. The requestor may either seek or wish to provide information at a public hearing. 

2.
Hearing requests which do not relate to air pollution will not be granted. Examples of this type of request include zoning issues, noise concerns, traffic concerns, impacts from lights, or concerns with property values. Although these concerns may be valid, the issues surrounding them have no influence on the air permit process. 

3.
Hearing requests which relate solely to procedural issues with the permit process will not be granted. Examples of this type of request include inquiries or legal challenges as to whether correct procedures have been followed by the Bureau in the permit process. Although this type of request will not result in a public hearing, an answer or response will be given to specific questions and any request for a meeting on this topic with the Bureau will be honored. 

4.
The Director may determine there is significant public interest without a formal request and schedule or commit to hold a public hearing. An example is when past history as shown an on-going concern of nearby residents with air pollution issues in the community from a particular facility.






















