STATE OF NEW MEXICO
BEFORE THE ENVIRONMENTAL IMPROVEMENT BOARD

IN THE MATTER OF PROPOSED NEW REGULATIONS,

20.2.300 NMAC - Reporting of Greenhouse Gas Emissions

20.2.301 NMAC ~ Greenhouse Gas Emissions — Verification Requirements

AND PROPOSED REPEAL OF REGULATION,

20.2.87 NMAC — Greenhouse Gas Emissions Reporting No. EIB 10 -09 (R)

ORDER & STATEMENT OF REASONS FOR ADOPTION OF REGULATIONS

This matter comes before the New Mexico Environmental Improvement Board
(“Board”) upon a petition filed by the New Mexico Environment Department (“NMED” or
“Petitioner”), proposing new regulations 20.2.300 NMAC - Reporting of Greenhouse Gas
Emissions and 20.2.301 NMAC - Greenhouse Gas Emissions Verification Requirements and the
repeal of 20.2.87 NMAC - Greenhouse Gas Emissions Reporting. A public hearing was
convened in Santa Fe, New Mexico on November 8, 2010. The Board heard technical testimony
from Petitioner and other interested parties and admitted exhibits into the record. On November
10, 2010, the Board having familiarized itself with the record and the audio transcript of the
proceedings, deliberated and adopted the proposed new regulations with changes suggested by
the Department and the New Mexico Oil and Gas Association (“NMOGA?”) and repealed 20.2.87
NMAC by an affirmative vote of 5 to 1 for the reasons that follow:
PROCEDURAL HISTORY

1. The Department filed its Petition for Regulatory Change on July 30, 2010. PL 1.

2. On August 13, 2010, NMOGA filed a Response to the Department’s Petition for
Regulatory Change. PL 4.

3. The Department filed its Notice of Intent on August 31, 2010. PL 5.
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4. On October 15, 2010, NMOGA filed its Notice of Intent. PL 11,

5. On October 22, 2010, the Department filed a Motion for Procedural Order.

6. On October 25, 2010, the Department filed its Notice of Intent to Present Rebuttal
Testimony.

7. On October 29, 2010, NMOGA filed its Response to the Departments Motion for
Procedural Order.

8. On November 3, the Department filed a Reply in Support of its Motion for
Procedural Order.

9. On November 4, 2010, the Hearing Officer issued Procedural Order.

10. On November 8, 2010, the Board convened a public hearing in Santa Fe, New
Mexico and heard technical testimony from Petitioner and other interested parties and admitted
exhibits into the record.

11. On November 10, 2010, the Department and NMOGA entered into a stipulation
regarding changes to the proposed rules which the Board accepted.

12. On November 10, 2010, the Board deliberated and voted 5 to 1 to: (1) adopt
NMED’s proposed regulations with the changes suggested by the Department and NMOGA and
(2) to repeal 20.2.87 NMAC.

STATEMENT OF REASONS

The reporting regulation establishes greenhouse gas (GHG) reporting requirements for
the following emissions source categories:

General Stationary Fuel Combustion Sources
Electricity Generation

Cement Production

Hydrogen Production

Lead Production
Lime Manufacturing
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Nitric Acid Production
Petrochemical Production
Petroleum Refineries
Zinc Production

The verification regulation establishes verification requirements for a portion of these
emission reports, including requirements for verifiers.
The existing GHG reporting regulation, 20.2.87 NMAC - Greenhouse Gas Reporting, is

repealed to prevent duplication.

L STATUTORY AUTHORITY

L. The Board is authorized to adopt the proposed regulations. GHGs are "air
contaminant[s]". The Air Quality Control Act (AQCA), §74-2-2(A), defines "air contaminant”
as “a substance, including any particulate matter, fly ash, dust, fumes, gas, mist, smoke, vapor,
micro-organisms, radioactive material, any combination thereof or any decay or reaction product
thereof." This definition is broad enough to include GHGs, including carbon dioxide, methane,
nitrous oxides, perfluorocarbons, hydrofluorocarbons, and sulfur hexafluoride.

2. The Board may adopt regulations to prevent or abate air pollution, including
reporting and verification. The AQCA, §74-2-5(B)(1), authorizes the Board to adopt regulations
to "prevent or abate air pollution...within the geographic area of [its] jurisdiction.” GHG
emissions constitute air pollution which can be prevented or abated through implementation of
20.2.350 NMAC (Part 350) - Greenhouse Gas Cap and Trade Provisions.

3. The Board has the statutory authority to require GHG reporting and verification.
The Act, §74-2-5(C)(5), authorizes the Board to "require any person emitting any air
contaminant to ...(c) establish and maintain records of the nature and amount of emissions; (d)

submit reports regarding the nature and amounts of emissions and the performance of emission
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control devices; and (e) provide any other reasonable information relating to the emission of air
contaminants.” Additionally, the Board has the necessary and appropriate authority to adopt the

verification regulation to ensure the accuracy of reporting for purposes of Part 350.

1L BASIS AND NEED

4, Since the Board adopted the reporting requirements in Parts 73 and 87, the U.S.
Environmental Protection Agency (EPA) has adopted national rules for such reporting.
Proposed Part 300 harmonizes the state and federal reporting requirements. In addition, Parts 300
and 301 establish comprehensive, uniform, and accurate mandatory reporting of GHG emissions
to support Part 350.

3. Part 350 establishes requirements designed to reduce GHGs from affected
facilities. GHGs endanger the public health, welfare, property, and environment by causing or
contributing to global warming. This warming destabilizes the global climate, causing or
contributing to a range of harms in New Mexico, including reduced snowpack, increased
evaporation, earlier and more intense precipitation events, more severe flooding and drought,

increased human morbidity and mortality, agricultural disruptions, and damaged ecosystems.

III. REGULATIONS

6. The regulations are technically practicable for the affected facilities. The
reporting regulation is based on the reporting rules adopted by the U.S. Environmental Protection
Agency (EPA). EPA has determined that the technology required to measure and report GHG
emission is either currently used or readily available. The verification regulation is technically

practicable because verification relies on record keeping by the affected facility.
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7. The regulations are economically reasonable for the affected facilities. EPA
already requires facilities emitting 25,000 metric tons CO2e or more per year to measure and
report GHG emissions. For most affected facilities emitting less than this, recordkeeping and
reporting requirements are straightforward and do not require emission monitoring or the
installation of new equipment. Therefore, the marginal cost of the proposed regulations is minor.

8. In developing the regulations, the Department consulted a wide range of sources,
including the reporting rules proposed or adopted by EPA and the reporting and verification
essential requirements proposed by the Western Climate Initiative, as well as stakeholders in the
State of New Mexico.

9. The regulations establish a transparent, accurate, and consistent accounting
system that measures and reports GHG emissions from affected facilities. These qualities are
important to ensure equity among reporters who participate in a common allowance trading
market, because each ton of emissions from those reporters translates directly into a financial
obligation or benefit. Part 350 requires that another jurisdiction have reporting and verification
requirements comparable to those in the proposed regulations as a condition of New Mexico
accepting compliance instruments originating in that jurisdiction.

10.  The regulations support Part 350. The first compliance period runs from 2012-
2015. The regulation requires affected facilities to commence emission reporting with 2011
emissions. The reported emissions for 2011 will inform the Department's allocation of
allowances, while reported emissions for subsequent years will be used to determine the facility's
compliance obligations at the end of the compliance period.

11.  The reporting regulation establishes requirements for facilities in industrial

categories existing in New Mexico or which could be proposed in New Mexico in the next
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several years. The Department will monitor the development of industrial facilities and propose
additional reporting requirements as necessary.

12.  The reporting regulation establishes basic requirements for all reporters, including
reporting obligations, emissions quantification methodologies, report content, and recordkeeping.
The regulation is structured as a modification of the EPA greenhouse gas reporting requirements.
The modification is necessary to ensure the high accuracy of emissions quantification required to
implement a cap-and-trade program.

13.  The reporting regulation establishes the threshold of 10,000 metric tons COse per
year, as well as the mechanism for affected facilities to cease reporting if their emissions fall
below the threshold in later years. Emissions for which the regulation specifies a quantification
method are counted toward the threshold, unless otherwise provided. For instance, a petroleum
refinery with a cogeneration unit must include emissions from that unit with those from the
refining operation in order to determine whether the facility exceeds the threshold. Emissions
from sources under common ownership or common control on non-adjacent or non-contiguous
properties are not aggregated unless the properties are separated only by a public roadway or
other public right-of-way, as specified by the U.S EPA definition of "facility" incorporated by
reference in the proposed reporting regulation.

14.  The Board adopted 20.2.300 NMAC as presented by the Department with the
following amendments:

a. 20.2.300.100 is amended to include the date of publication of the Technical
Corrections amendment and the Federal Register page number as follows:

20.2.300.100 ADOPTION OF 40 CFR PART 98. Except as otherwise

provided, the following subparts of 40 CFR Part 98, as amended in the Federal

Register through October 28, 2010 (75 FR 66434), are hereby incorporated by
reference.
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b. 20.2.300.103.C NMAC is amended as follows:

C. Section 98.34 [Monitoring and QA/QC requirements] is modified as follows.

(1)

installed-ne-later-than-January—L-2042—The following is added at the end of the
introductory paragraph of 98.34(b)}(3)}i1)(E): For any refinery not defined as a
small refinery in 40 CFR 80.1101(g). equipment necessary to perform daily

sampling and analysis of carbon content and molecular weight for refinery fuel
gas shall be installed no later than January 1, 2012. For any small refinery, as
defined in 40 CFR 80.1101(g), with refinery fuel gas accounting for greater than
10% of the heat input, sampling and analysis of carbon content and molecular
weight for refinery fuel gas shall be performed a minimum of three days per week
in calendar year 2012 and the equipment necessary to perform daily sampling and
analysis shall be installed no later than January 1, 2013.

2) [Reserved]

c. 20.2.300.106.B NMAC is deleted as it was duplicative of the language in
20.2.300.103.C NMAC.

15. 20.2.87 NMAC - Reporting of Greenhouse Gas Emissions must be repealed
because it will be rendered duplicative by the EPA greenhouse gas reporting regulation and the
reporting regulation.

16.  The verification regulation requires affected facilities to obtain third-party
verification of emission reports and establishes requirements for verifier accreditation and for
determining conflicts of interest. Third-party verification ensures the integrity of allowances in a
market system.

17.  Verification is required for affected facilities reporting more than 25,000 metric

tons CO,e per year of emission, the threshold for inclusion in Part 350. Affected facilities may
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discontinue verification if their emissions drop below this threshold upon a showing that the drop
is real and that there is no outstanding compliance obligation.

18. Verification costs are expected to be reasonable, given that the intensity of the
verification effort is based on risk of error, which will be lower for these reports than for
voluntary GHG reports. These emissions reports will be subject to enforcement action by EPA
as well as the State of New Mexico. EPA requires reporting of production and other process data
and will employ data checking algorithms to determine if the reported emissions are consistent
with the other reported data.

19.  The Board adopted 20.2.301 NMAC as presented by the Department with the
following amendment to subparagraph 101.E:

20.2.301.101

E. Owners and operators of any facility required to obtain, or

voluntarily obtaining, verification of their emissions report in compliance

with this Part shall complete the verification process and submit the

verification report to the department no later tham

{%}——Apr-l-} Scp_tembc r 1 of the year following the calendar year in \'JVhICh

the emissions occurred—fer—reperis—of-emissions—in—ealendar—years—after
204

ORDER
By an affirmative vote of 5 to I, the proposed new regulations were approved by the
Board on November 10, 2010 with the amendments as described in this Order and Statement and
20.2.87 NMAC was repealed. The proposed new regulations are to be set forth in Section 300
and 301 of 20.2 NMAC with any appropriate corrections of typographical errors, formatting, or

other changes necessary to file these regulations with the New Mexico State Records Center.
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The regulations described in this Order are hereby adopted, to be effective 30 days after filing

with the State Records Center.

CArm B/Mm Y Dated: _{{—{2—/ O

Gay Dillingham, Chair
On Behalf of the Board
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