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1. Please state your name for the record.

Darren Padilla

2. What is your occupation?

Hydrologist

3. How long have you worked for the Department?

Seventeen years

4. What will you be testifying about today?
My testimony will describe the public involvement process the Department used to involve the public before proposing these rules and give an overview of the Drinking Water program and the federal requirements. I’ll also explain the changes the Department proposes to Section 7, Definitions; Sections 100 and 101 incorporating updated federal rules; Section 500, Sampling Requirements; and a few editorial changes in Sections 103, 300 and 600.

5. Let’s begin with what the Department did to involve the public in the development of its proposal.  Once the Department had an initial proposal, how was it publicized to the people these new rules would affect? 
a. I presented it to the Department’s Drinking Water Advisory Group.  This group, known as the DWAG, is composed of members of the public, water systems representatives, government agency representatives, and other interested parties.  DWAG meetings are held periodically to discuss drinking water issues and are open to the public.  

6. When did the Department do that?

a. The Department presented the proposed amendments to the DWAG on May 20, 2005.  Then the Department issued a request for comments on June 24, 2005.  During and after the one month comment period, the Department received five written comments. They were from (1) the North American Backflow Association, Albuquerque Chapter; (2) the City of Santa Fe; (3) the New Mexico Municipal League, New Mexico Municipal Environmental Quality Association; (4) NSF International; and (5) New Mexico Rural Water Association.  We reviewed all of those comments and drafted changes to the Department’s proposal.  On October 28, 2005, the Department held another meeting of the DWAG to discuss the comments and proposed revisions.  

7. As a result of that input did the Department change what it decided to propose?

a. Yes
8. How did the Department change its proposal?

a. The Department modified language where people thought it was confusing;

b. The Department announced that, wherever possible, Guidance Documents would be made available on the Department’s web site and in the field offices; 

c. Some of the input didn’t require changes, it just required discussion and answers to questions.
9. Has the Department included the public’s questions and the Department’s answers as one of the Exhibits for the Board?

a. Yes, that’s in Exhibit 4.

10. Let’s move on to an overview of the Drinking Water program.  What entities do the Drinking Water regulations apply to?

a. Public Water Supply Systems
11. What are the criteria that define a Public Water Supply System?

a. They provide water to the public
b. For human consumption
c. Through pipes or other constructed conveyances
d. To at least fifteen service connections or regularly serve at least twenty-five people at least sixty days out of the year.
12. How is New Mexico’s Drinking Water Program funded?

a. The Department receives about $4 million dollars in funding from the United States Environmental Protection Agency, EPA. An additional $3.5 million comes from fees and taxes paid by users of public water systems.  No money comes from New Mexico’s general funds for the Drinking Water Program.
13. What does EPA require in order to fund New Mexico’s Drinking Water Program?

a. EPA requires that New Mexico have a Drinking Water Program with provisions at least as stringent as the federal requirements.  If so, EPA cedes jurisdiction and enforcement responsibility to the state.

14. Is there a special term for that?

a. Yes, primacy.
15. Can you tell us what primacy means?

a. Basically, primacy means that the state has primary enforcement responsibility.  Primacy provides a state the flexibility to address state-specific needs and problems.  States that apply for primacy are awarded primacy if they meet certain requirements.  Primacy is not obtained permanently; it must be maintained by adopting and implementing new federal regulations under state law and applying for primacy for the new requirements. That’s why the Department is proposing here to incorporate updated federal regulations.  That is required for New Mexico to maintain its primacy.
16. Who enforces the drinking water regulations?

a. The Department enforces them.
17. What would happen if the Department didn’t have a program with provisions at least as stringent as the federal regulations?  

a. EPA would no longer fund New Mexico’s drinking water program and EPA would enforce the federal regulations itself.
18. So, if that happened, the federal regulations would still apply to public water systems and they would still have to follow them?

a. Yes
19. You mentioned that New Mexico must have rules at least as stringent as the federal rules.  Does that mean that New Mexico could write its own drinking water rules and still have primacy?

a. Yes
20. Does New Mexico do that sometimes?

a. Yes
21. What are some areas in which New Mexico writes its own rules?

a. Guidance Documents, Public Water Systems, and General Operating Requirements.
22. Are there other areas where New Mexico relies on the federal rules rather than writing its own rules?

a. Yes
23. Why doesn’t New Mexico write all its own rules?

a. It’s a lot of work and we don’t need to re-invent the wheel. Also, since there are so many new federal regulations that are finalized each year it’s quicker and more consistent if we simply adopt the federal rules by reference.
24. Let’s talk about the rules that the Department is proposing.  What were the issues that the Department wanted to address when it decided to propose new drinking water rules? The Department wanted to do six things:
a. First, streamline the definition section;
b. Second, update references to federal regulations to maintain primacy;
c. Third, change the way we use commonly available drinking water references;
d. Fourth, add language incorporating House Bill 403 to require additional sampling for certain public water systems;
e. Fifth, update engineering review procedures to clarify and add flexibility for public water systems;
f. Finally, there were minor style changes that we could make that would make the rules easier for people to follow.
25. Let’s discuss Section 7, Definitions.  What does the Department propose there?
a. Sometimes our rules lacked definitions of commonly used terms and there was no definition in the federal rules either—we propose to include definitions of those terms;
b. Sometimes we had our own definitions that were the same as the federal definitions—we propose to delete the duplication from the state rules;
c. Sometimes we had definitions that were almost identical to the federal rules; the differences didn’t make any difference in drinking water quality and it was simpler and easier for the people we regulate to rely on the federal definitions—so, we propose to delete a few state definitions;
d. Finally, some of our NMAC definitions needed to be clarified—we propose to add language to those rules.
26. Let’s give an overview of the NMAC definitions the Department proposes to change. Did the Department prepare an Exhibit to summarize these changes?

a. Yes.  That’s Exhibit 5.
27. Which definitions does the Department propose to add?

a. As-built drawings
b. Guidance Document
c. Record Drawing
28. What definitions does the Department propose to delete from NMAC because they were identical to the definitions in the Code of Federal Regulations?

a. Community water system

b. Maximum contaminant level

c. Non-community water system

d. Non-transient non-community water system

e. Person

f. Supplier of water

g. Transient non-community water system
29. Where are those definitions found in the Code of Federal Regulations? 

a. 40 CFR Part 141
30. What definitions does the Department propose to delete where the CFR had a similar definition?

a. Contaminant

b. Disinfectant

c. Disinfection

d. Public water system

e. Service connection

31. And lastly, which NMAC definitions does the Department propose to modify?

a. Cross-connection

b. Sanitary survey
32. Let’s go over the definitions the Bureau proposes to add to Section 7.  What are “As-built drawings”?

a. Construction drawings that show details of work as originally planned plus modifications and deviations to reflect actual construction.
33. What about “Guidance Document”?

a. Any manual or other document developed or adopted by the department for official use to provide general direction, instruction or advice to employees in determinations regarding application of or compliance with regulations.
34. And explain what a “Record Drawing” is.

a. As-built drawings certified by a registered professional engineer on behalf of a public water system.

35. Are those all the definitions you propose to add to NMAC?

a. Yes
36. Now let’s move on to the definitions you propose to delete that are similar but not identical to the Code of Federal Regulations.  
37. Let’s compare the existing NMAC definition of “Contaminant” side by side with the definition in the CFR: 


NMAC Definition

Any physical, chemical, biological, or radiological substance or matter in water that may adversely affect human health or the aesthetic quality of water.


CFR Definition

Any physical, chemical, biological, or radiological substance or matter in water.
38. What is the effect of this change?

a. The definition becomes broader so that even if something doesn’t affect human health or the aesthetic qualities of water it’s still a contaminant
39. Let’s compare the two definitions of “Disinfectant” side by side:  

NMAC Definition

Any oxidant or equivalent agent added to water in any part of the treatment or distribution process intended to kill or inactivate pathogenic organisms, including but not limited to chlorine, chlorine dioxide, chloramines and ozone.


CFR Definition

Any oxidant including but not limited to chlorine, chlorine dioxide, chloramines, and ozone added to water in any part of the treatment or distribution process that is intended to kill or inactivate pathogenic microorganisms.

40. What is the effect of this change?

a. This really just re-words the rule
41. Let’s compare the two definitions of “Disinfection” side by side: 


NMAC Definition


A process that kills or inactivates pathogenic organisms in water.


CFR Definition

A process which inactivates pathogenic organisms in water by chemical oxidants or equivalent agents.

42. What is the effect of this change?

a. This really just re-words the rule.

43. Let’s move on to “Public Water System.”  This is a long one so let’s break it into four parts.  Here’s the first part: 


NMAC Definition

A system for the provision to the public of water for human consumption through pipes or other constructed conveyances…


CFR Definition

A system for the provision of water to the public for human consumption through pipes or, after August 5, 1998, other constructed conveyances…

44. What is the effect of this change?

a. This adds that constructed conveyances only qualify to be treated as a public water system after August 5, 1998.
45. What’s the significance of that date?

a. Early on, there were water systems that were not covered by the federal Safe Drinking Water Act.  Congress amended the Act to cover them and this is the date when those systems began to be regulated under the Safe Drinking Water Act and regulations.  Today this date is of historic significance only.

46. Here’s part 2:

NMAC Definition

…if the system has at least fifteen service connections or regularly serves an average of twenty-five individuals daily at least sixty days out of the year.

CFR Definition

…if such system has at least fifteen service connections or regularly serves an average of at least twenty-five individuals daily at least sixty days out of the year.
47. What is the effect of this change?

a. It just adds that the average number of individuals regularly served must be at least 25.  Really a minor change. We inadvertently left the words “at least” out of the definition the last time we revised our regulations.  EPA was concerned with this and requested that we correct this.  By adopting the CFR definition, the discrepancy is removed as are EPA’s concerns.
48. Here’s part 3:


NMAC Definition

Such term includes: any collection device, including but not limited to wells, spring boxes, infiltration galleries or intake structures, and any treatment, storage, and distribution facilities under the control of the operator of such system; and any collection device or pretreatment storage facilities not under such control which are used primarily in connection with such system.


CFR Definition

Such term includes: any collection, treatment, storage, and distribution facilities under control of the operator of such system and used primarily in connection with such system; and any collection or pretreatment storage facilities not under such control which are used primarily in connection with such system.

49. What is the effect of this change?

a. The federal definition doesn’t expressly list wells, spring boxes, infiltration galleries or intake structures but since the federal definition encompasses any collection, treatment, storage and distribution facilities they are still included even though they are not expressly listed. 
50. Here’s part 4:


NMAC Definition
A public water system is either a “community water system” or a “non-community water system.”


CFR Definition 

A public water system is either a “community water system” or a “non-community water system.”
51. Is there any change with this part?

a. No
52. Let’s move on to “Service Connection” and compare the definitions side by side:  

NMAC Definition
…means a pipe, hose, appurtenance, constructed conveyance or any other temporary or permanent connection between a public water system and a user.


CFR Definition
As used in the definition of public water system, does not include a connection to a system that delivers water to a constructed conveyance other than a pipe if (1) the water is used exclusively for purposes other than residential uses (consisting of drinking, bathing and cooking, or other similar uses), (2) the State determines that alternative water to achieve the equivalent level of public health protection provided by the applicable national primary drinking water regulation is provided for residential or similar uses for drinking or cooking; (3) the State determines that the water provided for residential or similar uses for drinking, cooking or bathing is centrally treated or treated at the point of entry by the provider, a pass-through entity, or the user to achieve the equivalent level of protection provided by the applicable national primary drinking water regulations.
53. What is the effect of this change? 

a. The New Mexico definition was fairly narrow while the CFR defines service connections by what they aren’t.  That means that almost anything that connects the public water system to a user is a service connection unless it is eliminated by this list of criteria. The Department proposes to use the federal definition in order to maintain consistency with the federal rules, avoid conflicting arguments based on definitions, and simplify the rules for our regulated community.  
54. Let’s go over these elimination criteria. What’s the first one?

a. If the water is used exclusively for purposes other than residential uses.

55. What’s the second criteria? 
a. That an alternative source is provided for residential purposes that provides an equivalent level of public health protection.
56. What’s the third criteria?

a. That the water is treated to achieve an equivalent level of protection to national primary drinking water standards.
57. Will the substitution of the CFR definitions for the ones presently in NMAC affect your ability to regulate drinking water quality in any way?

a. No, they are not expected to.
58. Finally, let’s move on to the two NMAC definitions that the Department proposes to modify, what are they?

a. Cross-connection 

b. Sanitary survey
59. Let’s compare the old and new definitions of “Cross-connection” side by side. 


Old NMAC definition

A physical connection or arrangement between otherwise separate piping systems whereby water may flow between the two systems.


New NMAC definition

Any unprotected actual or potential connection or structural arrangement between a public water system and any other source or system through which it is possible to introduce into any part of the public water system any contaminant or non-potable substance.

60. What is the effect of this change?

a. The new rule is broader than the old rule.  The old rule only permitted us to consider cross connections between piping systems.  The new rule says that any structural arrangement by which water from one source might contaminate water within the public water system is a cross connection and requires the operator to make sure the drinking water isn’t contaminated.

61. Let’s move on to “Sanitary survey” 


Old NMAC definition

A onsite review of the water source, facilities, equipment, operation and maintenance of a public water system for the purpose of evaluating the adequacy of such source, facilities, equipment, operation and maintenance for producing and distributing safe drinking water.


New NMAC definition

(Keep the old definition and add): A sanitary survey evaluates at least eight components: source; treatment; distribution system; finished water storage; pumps; pump facilities and controls; monitoring and reporting and data verification; system management and operation; and operator compliance with state requirements. 
62. What is the effect of this change?

a. The new rule just adds language to explain the minimum required elements of a sanitary survey.

63. As we were preparing for this hearing, did you discover a non-substantive change that the Department would like to propose?

a. Yes
64. What was it?

a. There are actually nine components to a sanitary survey, not eight.  

65. So, what does the Department recommend?

a. That the Board modify the proposed rule to state that there are nine components to a sanitary survey.

66. Are those all of the changes that the Department proposes for the Definitions section?

a. Yes
67. Let’s discuss the adoption of portions of the Code of Federal Regulations.  What sections of the NMAC does the Department propose to amend?

a. Sections 100 and 101
68. And what are they?

a. For Section 100, the Department proposes to adopt 40 CFR Part 141 as of July 1, 2005 as well as two new federal rules

b. For Section 101, the Department proposes to adopt 40 CFR Part 143 as of July 1, 2005
69. In the existing version of NMAC, the Board had incorporated these same parts of the CFR as of an earlier date, hadn’t it?

a. Yes
70. And what was that date?

a. September 13, 2002.

71. Let’s talk about Section 100 first.  This incorporates Part 141.  Through July 1, 2005, in what areas had EPA modified these drinking water rules?

a. Coliform sampling methods

b. Procedures to test for pollutants

c. Specific rules for testing for uranium, Aeromonas, and mercury

d. Clarify arsenic rule

e. Monitoring for unregulated contaminants
72. How many regulations are in Part 141?

a. 122
73. And how many of those have changed since the Board last approved incorporating Part 141?

a. 25
74. Did you prepare an exhibit for the Board to explain which regulations have changed and what those changes are?

a. Yes
75. Which Exhibit is that?

a. Exhibit 6
76. Let’s go over an example of a change that you’ve explained in Exhibit 6. Which one would you like to use?

a. 40 CFR § 141.133 Compliance Requirements

77. What does that regulation require presently?

a. Water systems have to test their water periodically for certain contaminants.  This section tells them how to determine whether they are in compliance.  
78. And what will the proposed updated rule require?

a. It will clarify how to determine compliance for certain contaminants.  In the first year of monitoring, if any individual quarter’s average will cause the running annual average to exceed the Maximum Contaminant Level for total trihalomethanes, haloacetic acids (five), or bromate, or the Maximum Residual Disinfectant Level for chlorine or chloramines, the system is out of compliance for that quarter.
79. Let’s talk about the new rules that EPA just promulgated in January 2006.  What are they?

a. Stage 2 Disinfectants and Disinfection Byproducts Rule

b. Long Term 2 Enhanced Surface Water Treatment Rule

80. Let’s start with the Disinfectants Rule, what does this rule accomplish?

a. Disinfection byproducts can be produced when drinking water is disinfected with commonly used agents to control microbial pathogens.  These byproducts can cause potential cancer and reproductive developmental health risks.  The final rule strengthens public health protection by requiring water systems to monitor for such byproducts at each compliance location instead of just calculating an average across the entire system.  The rule targets systems with the highest risk and builds incrementally on existing rules.

81. What do you mean by systems with the highest risk?

a. Public water systems are extremely varied in their construction.  As such, depending on the configuration, certain systems may have internal areas where water remains stagnant for a longer period of time, which is an area of risk that this Rule is intended to catch. 

82. How does it build on existing rules?

a. This is the Stage 2 Rule and it builds on the Stage 1 Rule which was promulgated back in 1998.  It enhances the sampling requirements over the Stage 1 Rule.

83. What disinfection byproducts will water systems have to test for with this new rule?

a. Trihalomethanes and five haloacetic acids

84. Let’s discuss the Long Term 2 Enhanced Surface Water Treatment Rule.  This rule was released simultaneously with the Disinfection Byproducts Rule.  Are they related?

a. Yes, there are risk tradeoffs between disinfection treatment for pathogens and disinfection byproducts.  EPA wanted both rules to start together so that water systems would not focus exclusively on either aspect.
85. What does the new Surface Water Treatment Rule require?

a. Despite the title, it applies to public water systems that use either surface water or groundwater that is under the direct influence of surface water.  It will bolster existing regulations and provide a higher level of protection for drinking water supplies by three measures.

i. First, it will require additional Crytosporidium treatment for higher risk systems based on the quality of the sourcewater;

ii. Second, it will require provisions to reduce risks from uncovered finished water storage facilities;

iii. Third, it will impose requirements to ensure that water systems maintain microbial protection as they take steps to reduce the formation of disinfection byproducts.
86. Why is the Department proposing to adopt these rules specifically rather than just incorporating them as the Department has proposed for other rules?
a. The CFR’s are only updated on a set schedule.  When the CFR is issued for July 1, 2006, it should include these rules but when the Department proposed incorporating these rules in April of 2006, it didn’t seem appropriate to propose to incorporate a version of the CFR that hadn’t yet been issued.  So, instead, the Department proposed these rules individually.  This approach will be more efficient with the Board’s time because, if the Department doesn’t incorporate these rules in this rulemaking, it will just have to propose another rulemaking to address them.  Rather than do two separate rulemakings, the Department decided to propose to incorporate these rules individually. 
87. Let’s move on to NMAC Section 101.  This incorporates Part 143.  In what area did EPA modify Part 143?

a. Just one, Monitoring in 40 CFR 143.4.

88. What would change if the Board accepts the Department’s proposal to incorporate this updated Monitoring section?

a. Public water systems could use more modern methods for testing for certain water system parameters such as chloride and sulfate.

89. Let’s move on to Section 500, Sampling Requirements.  What was the impetus behind proposing new language for Section 500?
a. The Legislature passed House Bill 403 that required the Department to propose rules to make the sampling requirements for non-transient non-community water systems comparable to the sampling requirements for community water systems.

90. What is a non-transient non-community water system?
a. It’s a water system that isn’t a community water system because it doesn’t have year round use but it regularly serves at least 25 of the same people over a six month period.

91. Can you give us an example of a non-transient non-community water system?
a. Yes, a school
92. As we were preparing for this hearing, did you discover a non-substantive change that the Department would like to propose for this section?

a. Yes
93. What was it?

a. There is a typographic error in Section 500.A.  It says 40 CFE Subpart Q and it should have been 40 CFR Subpart Q. 

94. So, what does the Department recommend?

a. That the Board modify the proposed rule to change CFE to CFR

95. Let’s move on to the editorial changes the Department would like to propose.  The first one is in Section 103.  What does the Department propose to add to Section 103?

a. In addition to the regulations and the materials incorporated by reference into these rules, the Department will also have guidance documents available for inspection by the public.
96. What about Section 300, Compliance and Emergency Powers?

a. This rule addresses the circumstances under which the Secretary can take action to protect the health of persons.  The Department would refer to contaminants whether or not listed in Subparts B and G of Part 141 rather than citing to specific regulations in the Code of Federal Regulations.

97. And finally, what about Section 600, Public Notification?

a. This is similar to Section 300.  The Department would simply refer to Subparts of the Code of Federal Regulations rather than specific regulations. 
98. Thank you Mr. Padilla. No further questions for this witness.
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