STATE OF NEW MEXICO
BEFORE THE ENVIRONMENTAL IMPROVEMENT BOARY

IN THE MATTER OF PROPOSED REVISIONS TO: No.EIB 1
20.2.98 NMAC — Conformity of General Federal Action to
the State Implementation Plan

PETITION FOR REGULATORY CHANGE

The New Mexico Environment Department ("Department™), pursuant to 20.1.1 NMAC -
Rulemaking Procedures, petitions the Environmental Improvement Board ("Board") to repeal
20.2.98 NMAC — Conformity of General Federal Action to the State Implementation Plan ("Part
98"). The statement of reasons is attached. The Board is authorized to repeal these regulations
by the Air Quality Control Act, NMSA 1978 § 74-2-5.

The Department requests that the Board schedule the hearing for April 1, 2013 during its
regular meeting. The Department anticipates that its testimony regarding the Part 98 revisions

will require less than one hour.

Respecttully submitted,

NEW MEXICO ENVIRONMENT DEPARTMENT
OFFICE OF GENERAL COUNSEL

. S :ﬂv“::?&'/«z_" .
Bill Grantham

Assistant General Counsel

New Mexico Environment Department

1190 St. Francis Drive, Suite N-4050

Santa Fe, New Mexico 87505

Telephone: (505) 222-9594
bill.grantham@state.nm.us




STATEMENT OF REASONS

The U.S. Environmental Protection Agency (EPA) amended the federal general conformity
regulation, 40 CFR Part 93, Subpart B (Part 93, Subpart B) on March 24, 2012. See 75 Fed. Reg.
17254 (April 5,2010). Part 93, Subpart B implements provisions of the Clean Air Act at section
176(c) (42 U.S.C. 7506(c)) prohibiting federal agencies from taking actions that may cause or
contribute to violations of the national ambient air quality standards (NAAQS) for areas that are in
nonattainment or noncompliance for one of the NAAQS. Examples of covered actions include airport
construction or expansion, and dredging shipping channels.

A portion of the amendments to Part 93, Subpart B where in response to revisions made in August
2005, to the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users
(SAFETEA-LU) that removed the requirement for states to adopt and submit General Conformity
State Implementation Plans (SIPs) under the Clean Air Act. Before this revision to SAFETEA-LU,
states were required to adopt regulatory SIPs that corresponded to the federal general conformity
regulation Part 93, Subpart B. In its March 2012 revisions to Part 93, EPA made the adoption and
submittal of General Conformity SIPs optional rather than mandatory for states. See 75 Fed. Reg at

17258.

The proposed repeal of Part 98 will eliminate the need for the New Mexico Environment Department
to continually update the State’s general conformity regulation to incorporate any revisions to Part
93, Subpart B. Part 98 has also never been utilized in the State of New Mexico. The conformity
requirements of the Act apply only in non-attainment areas (see 42 U.S.C. 7506(c)(5)), and New
Mexico currently has only one small nonattainment area, located in the southern region of the state in
Anthony. This area does not include any federally funded facilities or lands. Moreover, even if New
Mexico had potentially affected nonattainment areas, as a practical matter repeal of Part 98 would
not affect any future general conformity determinations. As EPA stated in the preamble to the rule
revisions, “If a State does not have a conformity SIP, then federal agencies must conduct their
evaluation under the requirements of 40 CFR 93.150 — 93.165. These requirements are essentially
the same as the requirements contained in the conformity SIPs. Therefore, there would be little
difference in the enforceability of the regulations.” 75 Fed. Reg. at 1,7258-259.

Due to limited usefulness of Part 98 and the potential resources needed to ensure that the regulation
corresponds with the federal general conformity regulation, the New Mexico Environment
Department believes it would be the most beneficial to the state to opt out of the general conformity
SIP requirement, as allowed by the new EPA regulations, by repealing Part 98 of 20.2 NMAC.
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HISTORY OF 20.2.98 NMAC:
Pre-NMAC History: None.

History of Repealed Material: [RESERVED]

Other History:
20 NMAC 2.98, Conformity Of General Federal Actions To The State Implementation Plan, filed 11/14/94 was

replaced by 20 NMAC 2.98, Conformity Of General Federal Actions To The State Implementation Plan, filed

06/19/96.
20 NMAC 2.98, Conformity Of General Federal Actions To The State Implementation Plan, filed 06/19/96 was

renumbered, reformatted and replaced by 20.2.98 NMAC, Conformity Of General Federal Actions To The State
Implementation Plan, effective 10/31/02.
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