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Purpose. This instruction provides updated guidance on jurisdictional boundaries
between the State of New Mexico Occupational Health and Safety Bureau and Federal
OSHA.

Scope. The instruction applies to all Federal OSHA Offices in Region VI and to the State
of New Mexico Occupational Health and Safety Bureau.

References.

a. OSHA Instruction CSP 01-00-002 (STP 2-0.22B), March 21, 2001, State Plan
Policies and Procedures Manual. :

b. OSHA Regulation 29 CFR 1952.365.

Action. OSHA Region VI Area Directors are to ensure that these revised guidelines
regarding Federal jurisdiction in New Mexico are followed. These guidelines are in
effect until superseded or amended.

Background. On September 24, 1997, a Federal Register notice was published, which
made substantive changes to the level of Federal enforcement in New Mexico. These
changes to 29 CFR 1952.365, were precipitated by a challenge to New Mexico
Occupational Health and Safety Bureau (OHSB) jurisdiction at a site located on property
owned by the Federal government, but not deeded as an area of exclusive Federal
jurisdiction. The State District Court and Court of Appeals upheld OHSB jurisdiction on
the site, and clarified several related issues. Additional jurisdictional issues were
addressed in the proposed change to the level of Federal enforcement transmitted to the
Regional Administrator by the New Mexico OHS Bureau Chief on January 3, 1997.
Federal Register notices were also published on June 9, 2000, and June 29, 2006,
regarding additional jurisdiction issues, including Department of Energy (DOE) sites not
subject to the Atomic Energy Act and the U.S. Postal Service.

Changes to OSHA Regulation 29 CFR 1952.365 necessitate written guidance on the level
[of Federal enforcement jurisdiction within New Mexico, as well as a procedure for
addressing questions on these changes.

Key Terms. Definitions pertinent to this directive are the following:

“LEVEL OF FEDERAL ENFORCEMENT” is 29 CFR 1926.365, in which jurisdictional
boundaries for Federal OSHA and the State of New Mexico are clearly delineated.

“JURISDICTION” is the compliance inspection authority provided for in enabling
legislation, regulations, and other governing documents.

“AREA OF EXCLUSIVE FEDERAL JURISDICTION” is land where the deed specifies
that only Federal law applies and that State law does not.



General Jurisdiction Guidelines.

New Mexico OHSB retains jurisdiction for private sector and public sector (State and
local government) employers and employees on all lands within the State, with the
exceptions noted below.

A.

The September 24, 1997, Federal Register notice on the changes to the level of
Federal enforcement jurisdiction in New Mexico, is included in this directive as
Attachment A. In brief, Federal OSHA will retain jurisdiction in almost all cases
for employment on Federal military installations and American Indian
Reservations within the State.

1.

1dentified Areas of Exclusive Federal Jurisdiction and Military
Installations in New Mexico

All military bases and identified areas of exclusive Federal jurisdiction in
New Mexico are under Federal jurisdiction with the one exception noted
below. Should any State or Federal staff member encounter a situation
where a claim of exclusive Federal jurisdiction is made, and the site is not
listed below, coordination between OHSB Management Officials and the
Regional Office Assistant Regional Administrators for Enforcement
(ARA-EP) and Cooperative and State Programs (ARA-CSP) will occur
prior to the commencement of any inspection/investigation activity at the
site.

Albuquerque Veterans Hospital

Cannon Air Force Base

Fort Bayard Veterans Administration Facility*
Fort Bliss Military Reservation

Fort Bliss Target Range

Fort Wingate Military Reservation

Holloman Air Force Base

Kirtland Air Force Base

Santa Fe National Cemetery

White Sands Missile range Military Reservation

*The Fort Bayard Military Reservation (except for the VA facility) 1s
under State jurisdiction.

American Indian Reservation Lands
All American Indian reservation lands within the State of New Mexico are

under Federal jurisdiction with the following exception. Employment on
highway right of way lands is under State jurisdiction. '

The June 9, 2000, Federal Register notice which reflects declination of

jurisdiction over the U.S. Postal Service and its facilities by all State Plan States,

is included as Appendix B.



C. The June 29, 2006, Federal Register notice which clarifies jurisdiction at
Department of Energy (DOE) sites which are not subject to the Atomic Energy
Act, is included as Appendix C. New Mexico intends to assert jurisdiction for
private contractors performing work at these sites with the exception of the
Western Area Power Adminisiration Elephant Butte location, which is under
Federal jurisdiction.

Department of Energy sites subject to the Atomic Energy Act, such as the Los
Alamos National Laboratory, are under the exclusive jurisdiction of the Federal
Department of Energy. Neither Federal OSHA nor New Mexico OISB will
assert jurisdiction at these sites.

Questionable Jurisdiction. Should any State or Federal staff member encounter a
situation where jurisdiction is unclear, coordination between OHSB Management
Officials and the Regional Office Assistant Regional Administrators for Enforcement
(ARA-EP) and Cooperative and State Programs (ARA-CSP) will occur prior to the
commencement of any inspection/investigation activity at the site.
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diserimination under section § Ho) af
the Act (29 U.S.C. 860

{2} Standards in the maritime issues
covered by 29 CFR parts 1815, 1917,
1218, and 1913 {shipyards, marine
terminals, longshoring, and gear
certification), and enforcement of
general industry and construction
standards {20 CFR parts 1810 and 1828)
appropeiste fo hazards found in these
employments, which have been
specifically excluded from coverage
under the plan;

{3} Enforcement of new Federal
standarcs until the State adopts a
comparable standaed:

{4} Enforcement 1n sltuations where
the State is refused eniry and ts unable
o obtain a warrant or enforce s right
of entry;

{5} Enforcement of unique and
complex starwiards @5 determined by the
Assistant Secretary;

{6} Enforcemerit in situwations when
the State s unable {o exercise its
enforcement authority fully or
effectively:

{71 Enforvement of ocoupationst safety
and heslth standards at worksites
Tocated within the Warra Springs Indian
Reservation;

(8F Enforcement of occupational safety
and health standards at all privaie sectar
establishments. tncluding wibal and
Indian-owned enterprises. on all Indian
and non-Indlan fands within the
currently established boundary of the
Umatilla Indian Reservation, and on
fands outside the reservation that are
held in trust by the Federal government
for the Confederated Tribes of the
Umatiia;

{9} Enforcement of occupational safery
and bealth standards at worksites
located within Federal military
reservations, except private contractors
working on U.S. Army Corps of
Engineers dam construction projerts,
including reconstruction of docks or
other appurtenances; and,

{10} Invesiigatiens and inspections for
the purpose of the evaluation of the plan
under sections 18 {e} and () of the Act
{70 U.8.C. 687 {&) and {1}

E * £ & w®

3, Section 1852107 is amended by

adding paragraph (f} to read as follows:

§ 1952157 Changes io approved plans.
* * #* # ¥

£} Oregon's State plan changes
excluding coverage under the plan of all
private sector employment {including
trtbal and Indizn-owned enterprises] on
Umaitiia Indian reservation or trust
Tands, by letters of Apri 29 and July 14,
1997 (zoe §8 1552.105); extending
coverage under the pian to Superfund
sites and private contractors working on

A, Army Corps of Engineers dam
consiruction projects, as noted ins 1902
Memorandum of Understanding: and
specifying four {8} unusual
circumstances where Federal
enforcernent authority may be exercised.
as described in a 1991 addendum o the
State’s operational status agreemerd,
were approved by the Acting Assistant
Secretary on September 24, 1587,

{#R Ddoc. §7-25307 Filed §-23-67; 3:45 am|
BILLING GODE 4510-26-P

DEPARTMENT OF LABOR

Cccupational Safety and Health
Administration

2% CFR Part 1952

Mew Mexico State Plan; Approval of
Plan Suppiement; Change in Level of
Federa] Enforcement: Military Facilities
and indian Reservations

AGENGCY: Decupational Safety and Health
Adhuinistration, Labor
ACHON: Final rule.

surmary: This document ghves notice of
the approval of a State-inittated plan
change and resumption of Federal
enforcoment responsibility in the State
of Mew Mexico over private seclor
employvmett on military facitities and
bases, and, to the extent permitted by
applicable law. over irtbal or private
sector emplovment within any Indian
reservaiion or lands under the control of
& tribal government.

OSHA s heveby amending #ts
regulations on approved plans o reflect
this change © the level of Federal
enforcement authority In New Mexlco.
EFFECTIVE DATE: Sepieniber 24, 1897,
FOR FURTHER WFORMATION CONTACT!
Bonnie Friedman, Director, Office of
Information ard Consumer Affairs,
Occupational Safety and Health
Administration, U.S, Department of
Labor, Room, N-3637, 206 Constitution
Avenue, MW, Washington, B.C. 20210,
{202} 219-8148.

SUPPLEMENTARY INFORMATION.
A. Background

Sectiog 18 of the Oceupational Safery
and FHealth Act of 1970 {The Act), 20
UB.LC. 667, provides that States which
wish to assume responsibility for
developing and enforcing thelr own
orcapational safety and health
standards, may do so by submitiing, and
ohtalning Federal approval of, a State
plan, State plan approval occwes in
stages which inchsde initial approval
under section 18(c) of the Actand,
witimately, final approval under section

18{e}. In the tnterin, between initial
approval and final approval, therg isa
pertod of concurrent Federal/State
Jurisdtetion within a State operating an
approved plan, See 28 CFR 1854.3 for
guidelines and procedures.

The New Meaxico Ocouspational Health:
arich Safefy State plan was approved
ynder section: 18{c] of the Act of 1970
and part 18902 of this chapter on
December 10, 1975 (40 FR 57455}, and
certifted by OSHA as having completed
afl of its developmenial steps on
December 4, 1984 {40 FR 48515). On
December 3, 1981, OSHA and the State
of Mew Mexico entered into an
Qperattons] Status Agreement which
suspended the exercise of Federal
concusrers enforcement autherity bnal
except specifically identified areas. The
pertinent provisions concerning the
level of Federal enforcement fn the State
are codified at 28 CFR 1952365,

By letter dated January 3, 1897, from
Sam A. Rogers, Bureaw Chief,
Qcoupational Health and Safety Bureau,
MNew Mexico Environment Department,
to OSHA Regional Adménistrator Ernzell
Hianon, Ir., the State of New Mexico
has requestedt that Federal O5HA (o
resume epforcement authority over
private sector empioyment on military
tacilities and bases and, over tribal or
private seclor employment within any
Inndian reservation or lands under the
coitrol of a tribal government. Afler
extensive research which identifled
rumerous problerns with regaed to the
exercise of New Mexico oecupational
health and safety enforcement authority,
the State of Mew Mexico, for
administrative convenience, will
exclude coverage of all private sector
employment on Federal miittary lands
and facilities, including but not Iimited
o Kiridsnd Adr Foree Base, Fort Bliss
Military Reservatlon, White Sands
Missile Range Military Reservation,
Holioman Alr Force Base, Cannon Adr
Foree Base, Fort Wingate Military
Reservation, Fort Bayard Veterans’
Huaspital. Albuguerque Veterans’
Hospital, Santa Fe National Cemetery.
etc., from under s State plan. In
acidition, since ali of New Mexico's
Indian iribes have treaties with the
Federal Government and the
apphcability of Sate laws and
Jurisdiction on tribal resenvations and
gther Indian owned land have been
questionable af best, New Mexico wiil
also excinde tribal or privake sector
employment within any Indian
rescrvation or lands under the control of
a tribat government from coverage under
it State plan.
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B. Location of Supplement for
Inspection and Copying

A copy of the plan supplement, along
with the approved pian, may be
inspected and copled during normal
husiness hours at the following
locatkons: Offtce of the Regional
Administrator, U.5, Bepartment of
Labor-OSHA, 525 Griffin Street, Room
§02, Dallas, Texas 7h202; Office of the
Secretary, Environment Department,
1190 St Francis Drive, Room 2200-
Marth, Santa Fe, New Mexics 87503:
arwt the Office of State Programs, 200
Constitistion Avenue, MW, Room
N3700, Washington, D.C. 20210, For
electronic coples of this notice, contact
OSHAs WebPage at htipe//
warwe.osha.oov/.

€. Public Participation

Under 20 CFR 1953.2{), the Assistant
Secratary may prescribe alternative
procedures to expedite the review
process of for other good cause which
may be consistert with applicable laws.
To assure worker pratection under the
(35H Act, the Assistant Secretary finds
that Now Mexico's State-Initiated plan
change requesting that Federal OSHA
resurne enforcement authority in New
Mexico over private sector employvinent
on miltary facilities and bases, and, to
the extent permitted by applicable law,
over tribal or private sector emplayment
within any Indian reservation or lands
ureder the control of a tribal governmend,
is consistent with Federal requirements,
andd with commiiments contained in the
plan and previously made avaitable for
public comment. Good cause s
therefore found for approval of this plan
supplement, and farther public
participation s unnecessary.

B Decision

After careful consideration, OSHA is
approving under Part 19533 of this
chapter, the New Mexico State-initiated
plan change concerning the fevel of
Federal enforcement authority, as
described in the 1881 New Mexico
Operational Status Agroement.
Concurrently. OSHA is announcing iis
resumption of Federal enforcemant
authority in New Mexico over the
coverage of privade sector employment
on Federal milttary facilities and bases,
ard, to the extent permitied by
appiicable law, over tribal or private
sector employment within any Indian
resopvation or Jands under the condrol of
& tribal government. OSHA is hereby
amending 28 CFR part 1952, Subpart
DB, to reflect this change in the level of
Federal enforcement and to revise the
format.

List of Subjecis in 29 CFR Part 1952

Intergovernmental relations, Law
enforcement, Decupational safety and
health.

This document was prepared under
the direction of Greg Watchenan, Acting
Assistant Secretary of Labor for
Ocenpalional Safety and Health. It is

‘igsued under Sectinn 18 of the O5H Ad

(29 11.8.0. 687}, 28 CFR part 1202, and
Secretary of Labor’s Order No. 1-86 {55
FR B033).

Sigriest at Washington, DC, this 18th day of
Septamber 1997
Greg Watchman,

Acting Assistart Secretary of Labor.

For the reasons set out in the
preamble 29 CFR part 1952, Subpart DD
{New Mexiro} is hereby amended a5 set
forth below:

PART 1852—APPROVED STATE
PLANS FOR ENFORCEMENT CF
STATE STANDARDS

t. The authority citation for Part 1952
continues to read as follows:
Asathority: Sec. 18, B4, Siat. 1608 429
UA.C. BETy, 28 CFR part 1802, Secretary of
Labor's Order No. 1-50 {35 FR 8033,

Subpart DD—New MeXice

2. Section 19532 385 &5 revised fo read
as follows:

§1952.365 Level of Federal enforcement.
{a} Pursuant to §§ 1902. 2001 HHE
and 1954.3 of this chapter, under which

an operationsd status agreement has
heen enterad into betweent OSHA and
New Mexico, effecttve Ocitober 5, 1981,
and based on a determination that New
Mexico Is aperational in issues covered
by the New Mexico occupationat healih
and safety plan, disceetionary Federal
anforcement authority under section
18fe) of the Act (29 LL5.C. 887()) wiil
riet be initlated with regard to Federal
peeapational safety and health
standards I issues covered under 20
CER parts 1810, 1926 and 1928 excent
as provided in this section. The 105,
Department of Labor will continue o
exergise authority, among other things,
with regard to!

{1) Complaints filed with the U5,
Department of Labor alleging
dizerimination under section 110} of
the Act (20 U.S.LC. 660(c)k

{2} Enforcemerd with respect o
private sector maritine employment
including 29 CFR pats 1915, 1917,
1818, 101G {shipyard emplovment;
marine terminals; fongshoring and gear
ceriification), and general Industry and
econgiruction standards (26 CFR parts
1510 and 1926) apprapriate 1o hazards
found in these employments, which

issues have been specifically excluded
from coverage under the State plam

{3) Enforcement in situations where
the State is refused and is tmnable to
ohtain & warrant or enforce s right of
enfry,

{4) Enfarcement of new Federal
standards wrdil the State adopts a
cennyparable standard;

{8} Enforcement of unique and
complex standards as defermined by the
Assistant Secretary,

{8 Erforcement in situations when
the State is temporarily unable to
exercise s enforcement authority fully
ar effectively:

{7} Enforcement of occupational safety
andd health standards at alt Federal and
private sector establishments on
military Facilities and bases, including
but not Himited to Kirkland Adr Force
Base, Fort Bliss Milttary Reservation,
Whiie Sands Misstle Range Milifary
Reservation, Holloman Air Force Base,
Cannon Alr Force Base, Fort Wingate
Military Reservation , Fort Bayard

Veterans' Hospital, Albuquerque

Veterans' Hospital, Santa Pe Mational
Cematery;

{8} Enforcement of ccouapiional safety
and health standards, to the extent
permitted by appilcable law, over tribal
or private sector employment within
any liBian reservarion and lands under
the cantrol of a tribal government; and

{9) Investigations and inspections for
the purpose of the evaluation of the
New Mexico plan under sections 18 {g}
andd {1 of the Act (29 U.5.C. 867 {e) and
i1}

¢hl The Regionat Adminisirator for
Oecupational Safety and Health will
make a prompt recommendation for the
resumption of the exercise of Federal
enforcement authority under section
184} of the Act (20 US.C. 867(2)}
whenever. and to the degree, necessary
0 assure pocupational safety and health
protection o employees in New Mexico.

3. Section 1952.367 is amended by
adding paragraph b} to read as follows:

§1952.367 Changes to approved plais,

E3 % d * E

B In accordance with Subpart E of
part 1953 of this chapter, New Mexdoo's
State plan amendment. dated January 3,
1857, axcluding coverage of all private
sector employment on Federal military
facilities and bases {see § 1952.365;,
and, o the extent permitted by
apphcable law, over frihal or private
secior employment within any Indian
reservation and lands ender the tontrol
of & tribal povernment, from its State
plan was approved by the Acting
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e il el
Assistant Sooroiary on September 24, Kramer- Wik, Attorney/Adviser, Offlce
19897, of the Uhief Counset, at 304-480-5150.

IFR Doc. 8726308 Filed $-23-67; 845 am| SURPLEMENTARY BFORMATION:
BILLENG CODE 451025 i. Backgmunﬂ

exenoting the statutory dobt Hemdt,
Annournement of such changes shail be
srowided by such meoans as the
eoretary deems appropriate.
(8} 343 1{3)—This paragraph has been
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I I i it i B
PART 524—0OPHTHALMIC AND DEPARTMENT OF LABOR Sintes; military jurisdiction in if_m Btabp
TOPICAL BOSAGE FORM HEW i ' of Washington: coverage on Indian
AHIMAL DRUGS Occupaticnal Safety and Health Reserystions in the State of Oregon; and

1. The anthority citation for 21 OFR
part 524 continues 1o reud as follows:

Authority: 21 UE.C. 3600,
§524.1454 [Amended]

2. Section 5241451 Moxidortin is
ampended in the first sentence of
paragraph (dH2} by removing the phrase
“Feef and non-factating dairy cattle”
and by wdding in its place the phrase
“Reef and dairy cattle”, apd in
paragraph {GH3} by removing the Brs
ard second smianoes,

PART 556—TOLERARCES FOR
RESIDUES OF NEW ANIBIAL DRUGS
i FOOQD

3. The authority citation for 21 OFR
part 556 continves 1o raad as follows:

Auntbsseiy: #1 L5 342, 360, 37L

4. Bpciion 556.426 I8 rovised to read
as Iobows:
£556.426 Moxidectin.

{al Acceptable duily infoke [ADI] The
ADE for total restduss of moxidectin is
4 mivrograras por kilogram of body
welght per day,

{h} Tolarenees. The tolerance for
parand revidectin [the marker rosjdus]
in edible tissuas of catthe 1z 206 parts
per bilkion {pph} in Hver {the target
tissue) apd B8 ppb in muscle. The
telorancy for parent moxidoctin iz 54
ppb in milk.

Dk Ry 20, 20600
Claire M. Lathers,

Director, Cffice of New Anfmal Drug
Evaluation, Cenler for Veterrary Medicine
[FR Doe, GB~1546% Filad 6-5-00; 5:45 am]
BLLAIS CODE AHO-01-F

Administration
20 CFR Part 1852

State Plans: Coverage of the United
States Postat Service and Other
Coverage lesuss—Changes to Level of
Federsl Enforcement for Alaska,
Arizona, California, Hawali, Indiana,
fowa, Kentucky, Maryiand, Michigan,
Minnesota, Nevada, New Mexice, Horth
Carglina, Oregon, Puerio Rico, Soulh
Caralina, Tennesses, Utah, Vermont,
Virginia, the Virgin islands,
Washington and Wyoimning

AsENCY: Cloeupational Safoly and Health
Admiinistration {D5HAL UB.
Baepartmart of Labor,

ACTION: Final rule

susptaRy: This dorument amends
08HAs regnistions to reflect
declination of jurisdiction over the
United States Postal Servics [U2.8, Prstal
Service oF USPS and its factlities by ol
twenty-thres {23} approved State Flans
which cover the private sucior, The
Postal Emplovess’ Safety Enhancement
At of 1998 (PESEA} amended the
Dreupational Safety and Healtd: Ack of
1670 {thn Act) to inclede the USPS
within #s definition of “employer.”
Accordingly, OSHA aspamed
fusisdiction for the (JSPS on Septensbor
29, 10908, PESEA axdends all provisinns
of the Act o the 118PS, including
spcton 18 of the Act, thus granting the
{(18HA-approved State plans the
sutheority o regalate the USPS.
Subsaguently, DSHA reguired the Blate
plan States to aither olect ts amend their
State plans 1o cover the USPS, orte
deciing to exercise such coverge. in
which case coverage world Temain a
vaderal OSHA responsibility. All
affsctad State plans declined, OBHA is
horehy smending pertinent sactions of
its mﬁulaﬁﬂm on approved State plans
to rotlnet the declination of State
mrisdiction and the continuation of
Foderal O8HA enforroment authaslty
owar the USPS, inclading confract
emaplayees and contracior-operatad
facilitins cngaged in DSPS mail
pperations, in ail of the twondy-thive
{24} States speating O8HA-approved
Stale plans covering the private seclor,
amwt mntifying affected employors and
még)-igy@m of this action. As a rosull,
Faderal GSHA Is responaible for sufely
angd hesdth onforcement with rospect to
the 1I8PS and its facilities in all States
pationwide, in addition, {echnical
corrections arp being mads pedaining fo
maritimes urdsdicton in several of the

imformation on where the plan
dncuments for the various State plans
may bo Insperted.

EFFECTIVE DATE: Juive U, 2008,

F{R FURTHER INFORMATRON CONTACT:
Honnie Friodman, [Hrector, CH¥ce of
Information and Consumer Affairs,
Oecupationsl Safety and Health
Administration. 115, Deparfment of
Lobar, Room N3E637, 200 Constitution
Avenus MW, Washington, ILC. 20210,
F202} Ga3-140Y,

SUPPLEMENTARY INFORMATION:

ntroduoction

Section 18 of the Oecupetional Safoly
and Hoalth Act of 1974, 249 U.S.C. 867,
provides that States which wish to
assnme respoasihility for devaloping
and entorcing thelr own oorupational
safaty and bealth standards may do so
by sabmmitting and ohtaining Fadera
approval of & State plan. State pln
appeoval seours i stages which include
indtint approval under sectien 18(c] of
the Act and sitimately, final approval
under section 18{e} of the Act. In the
intorim, betwoen initial approval and
firsat approval, there i & period of
eomneuront Federal/State jurisdiction
within  State opersting an approvaed
plan. i the following States which have
aot raceivad section 18{s) fnal
approval, concartent Faderal
enlorosment authoyity remains te sifect
bt has besn suspended voluntarily In
atcordance with opergtional stabrs
agreemaonis botween OSHA and the
individeal States. See 29 CFR 1954.3 for
guidelines and provedurss. These Sates
are: Californds, Michizan, Now Maxion,
{wegon, Punsto Rico, Vermont and
Washington. In the following Statas
which have received final approval
pursuant to section 13(e} of the Act,
Pederal (OSHA standards and
anforcoment authority kave besn
relinguished. Those States arer Alasks,
Artzona, Hawall, Indizma, Tows,
Kentucky, Marvland, Minnasota,
rarvarda, North Carcling, South Carolina,
Tennesses, Utah, Vipind, and
Wyoming, {Concurrent Faderal
eaforcpment anthority is currently being
exercised in the Virgin Iskands.
Conngcliout and New York oporate State
plans {imited in coveragn to State and
ocal government omplovess and am not
affacted by thismle]

Background

United Stofes Postal Service

States ordingrily cannol exercise
seputatory anthority ever Federal
agencies o ather Federal institutions or
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instrumantalities, unless ifically
authorksd by Congress, Tha Pastal
Fmployoes' Safoly Enhancement Act
{Publit Law 105-241) {PESEA), enacted
on Beptomber 28, 1998, subjkcts the
tinited States Posta] Service (115, Postal
Service or USPS) o alt provisions of the
Ocrupational Safoty and Health Act {the
Ari} in the ssme manner as a privaie
sector pmpleyer. PESEA amends tvo
suctons of the Act to provide fell
private-sector coverage of the USR5, The
first provision amends section 35 of
tha Act, 20 U.8.C 652{5}. to excluds the
USPS from the sxistiny exemption of
the United States From the definition of
“prgployer.” As o esult, the LEPS is
now covered by (38HA in the samp
panner o5 8 private secter smployer,
The seeond provision clarifies the status
of tha USPS under section 19 of the
OSH Act, 20 1080, 868(a), which deals
with Faderal apevoy safely and haalth
progeamms. The new provision
affirmalively statos that the USPS is not
£ bo considered a “Federat agoney™ for
purpeses of suotion 15 Thes, PESEA

ks the USPS subloct to coverage
ander all provisions of the federat
OsHAC which ave applicable to private
snctor raploymand, including the Stata
plan provisions of saction 18 of the Act,
thus granting the States with O8HA-
approved State plans the suthority to
repulate this Federal instrumentality.
{Prior to enactment, a collogquy on the
floor of the Fionse of Reprosentatives
confirmod this intent.]

Federal QSHA now mguiates the
working conditiens of LISPE emplovess
as woll as condract employens ongagad
i official 135P8 mail opsrations, e.0.,
vontract mail cacriors amd touck drbvers
transporting and onlading mail,
{O5HA noles that pursuant o seclon
bR DRHA standarda do not apply to
working conditions regrlated by the
Doparttment of Transportation, Offics of
Ktotor Carrler and Highway Safate.)
Foderal OSHA alse reguiies the
warking conditbons of postal stations
Incated im other public or commercial
facilitios.

in & memerandum dubed October 20,
1908, OSHA offured the State plan
States the apportanity to smend thelir
8tate plans 1o sxtend Sale jerbsdiction
to the LBPS, sx snthorized by PESEA
or t decline to exercise such
risdiction, in which case covenage
would remain a Federal QSHA
tesponstbility, AN 23 State plan States
with private sacter responsibility
determinad they would not sssnme
responsihility for coverage of LISPS
smplayess and contractors engaged in
UAPS mail handiing operations, OSHA
is heroby amending pertinent sections of
B4 remrlations on approved Btate plans

to peflact this declpation of State
wrisdirtion and comtfauation of Fedoral
18HA enfornement authority ovar this
pocapational safety and health jssue in
the twonty-thooe {23} States oporating
approvixt State plans. This rale modiftes
pach Stele's subpart of 246 OFR 1852 o
document that coverage of USPS
warkplaces and employees is notan
isymn vovred by the State plan and
romains a Federal OSHA responsibility.
Faderal coverage iv State plan Slates
encompasses LISPS pmplovess, and
contracl employees end contrachse-
operated factlitios engagod In USPS matl
eperations. State plan States will
romtinus to exercise jurlsdiction, where
permitied by Slate law, nver aff other
private sector contracters and
pmployses working on USPS sites but
not engaped in 1U7SPS mall opesations.
such as buihding maintenance and
canstruction workers.

Cenneciiont amd New York eperate
State plans limited in coverage to State
and focal povernment employens and
are ot affectod by this rule
Other Technical Comrections

Five (5] States {Culifornia,
Washington, Oregon, Minnesota,
Vermrd) inchade some aspacts of
private suctor maritime operations
(zhipyards, longshoring, marioe
termiuals, gear cortiffoatiom} within the
seops of thelr plans. All Stato plans
provide coverags to State and ﬁ:ax:ai
government employees sugagod in
maritime activities, This mie modifies
partinent spetions of 29 CFR 1262 o
roftect, in muve uniform lengrage. the
axtent of Slate Plan amd Feag?fgm (3BHA
maritime jursdiction. This mle alse
makes other tschnical cormections and
updates with regard 1o méilitary
jurisdiction in the State of Washington
and coverage on Indlan Reservations in
the State zﬂg {rpgon. Finally, this ruls
updates information in cach State's
subspart eogarding where the plan
ducuments for that State are made
available te the puhblic.

Diecision

29 CFR Part 1053 sots forth the
provedures by which the Assistant
Beerstary will review changes to Stata
plang approved in arcordance with
seciion 1086 of the Act and Part 1602,
Eipon mview of the twenty-three State
plan decisions in aooordance with these
procedures, OSHA heraby approves
those actions and zmends cach State’s
sabpart n 24 CFR Part 1952 to maflect
the Btaky's determination net fo extend
Siate Plan jurisdiction to the 11L& Pestal
Sarvicn. Today's rule i the Federal
Register further provides notice {o
affectod emplovers and employess of

the axtent of Federal OSHA enforcement
authority over the 1.5, Postal Service in
each of the 23 State plan States which
cover private soolor emplovment
Techrical corrections with repgard to the
exbant of State and Foderal enforcement
authorily over safoly and health issues
in the maritime industry In several of
the States; military mrisdiction in the
State of Washington; coverage on Indiag
Reservations in the Ztate of Cregon; and
information on whers the plan
documents for the varfons State plans
may be insporiad amw also approved, and
thw pertinent sabparis of Part 1952
senended. {(Mote; 1o the interest of
clartty, the full toxt of gach of the
araonded soctions, inchding unchengad
provisions which reflect previously
approvad detorminations by the affected
Statas, is included in the following
arnendments to Part 1862.)
Fublic Participation

Limcler 20 OFR 1853.2{c], the Assistant
Secredury may prescribe sliomative
procadures to expedite the review
process of for other good couse which
mwiay be conslstent with applicubls laws.
As these Stote actions Imposs DO 1w
responsibilitios or reguirements on
emplovars, smplovess or the Shals. ne
opportunity for public comment iz
rogiiapd.
Ragulatory Flexibility Act

DSHA vertifies pursuant o the
Regnlatory Plextbility Act of 1980 (5
LLEC. 801 #f sig.} that this action will
nol iive o significant ssoramic pact
on ¢ sihstential numbar of small
eptitins. Mo additiona] burden will be
placed upon the State govemmont
bovond the meponsibilities already
assumed ax purt of the approved State
plan.
Fedoralism

Exeeutive Onlor 13132 on
»Fealueabism” ermphuasizes consaltation
butweon Federal agoncies and the States
and astablishes specific review
procadures the Federal government
must follow as B carries out policies
which affect State or local povemments.
35514 has incledaed in the
Snpplementary Informatfon socticn of
today's notice 3 general explanation of
the relationship butwesn Fodaral OSHA
and the State Plan States under the
{erupational Safely and Health Ack and
the g%:ct of the Postal Employees’
Safety Enhancoment Act snd otles
issuns on this relationship. OSHA has
consulted extonsively with the Stales on
thetr fndividual decisions en these
iszgos. Although OSHA has determined
that the requiraments and consulistion
procedures provided In Executive Order
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13132 zre sot applicalis o Stale
desisions on the extent of State Plan
coveragr tider the 053 Act whick bave
no sffect putstds the particular State,
OSHA has seviewad the decisions
approved today aud believas they have
been mate in a manner consistent with
the principles and criforis set forth in
the Executtve Order.

This dorumant was prepared undar
the direction of Chades N, foffioss,
Assistant Secretary of Labor for
{lccupational Safoty and Health, U is
fusuand undor seciion 18 of the OBH Ak,
(28 1LE.6. BAT), 20 OFR Parl 1902, and
SBecretary of Labor's Order Mo 190 {55
FR 90335

List of Subjects in 20 CFR Part 1852

Gstorgovernmontal refalions, Law
anforoiment, Quoupational sefety and
heaith, Reporting and recordkeoping
regquirempnts.

Bigned at Wishingion, G, this 30t day
of May 2000,

Charfes N, effrass,
Agsiviant Seoratary.

For the reasnns sut cutin the
preamide, 29 OFR Part 1952 15 horohy
amemded as set forth bolow:

PART 1952—{AMENDED]

1. The anthority citation for part 1952
contimies to read as follows:

Anthecity: Soo 18, 5% Stel W08 {20 18C,
BEZY: 20 CFR Pard 1002, Senrsbary of Labae's
Oirder Mo, 1-80 {55 FR 00331

Subpart C—South Carolina

2, Saction 1452.54 fs amendod by
revising paragrapht 1) 1o read as follows:

£4552.34 Fipat approval determination.
E3 * k. * =

fh) Exenpt as otharwise noted, the
plan which has recetvoed final approval
covers oif activities of omployers and aff
places of saployment in Snuth
Carebing, The plan doos not cover
privaiy soctor maritime employment;
military bases: Fedoral governmant
grplovars and employess the (L8,
Postal Servico (USPS), including LISPS
amployens, and contract smployoes and
eoniractor-pperated faciBtes engaged In
13815 mall operativns; private sector
amployment at Area I} of the Sevannab
River Site fpower generation and
fransmission fwilitles operated by
Sputh Carcling Electric and Gast and ot
the Three Rivers Bolid Wasle Authority;
the enfoement of the fiekd sanitation
stamdand, 29 CFR 1928.110, and the
fesmporary fabor camps standard, 28
CFR 1910.142, with respect i any
agrtculiural ostablishment whers
smployees are engaged in “agrizafiural

amployment” withic the meaning of the
Miprant and Soascual Agricuitiral
Warker Protection Act, 28 UL5.C.
180203}, regardioss of the number of
emploveas, Including employees
engaged 1o hand packing of produce
inte containers, whether done on the
ground, on a swving machine, orlna
ternporary packing shed, sxorpt that
HBonth Carolina retaing enforcement
responsitility over agricuitusal
temporary kabor cemps for emplovess
eugaped in egr. pouliry, orred mast
production. ar the pest-hurvest
rocessing of agricudtural or
prttcaifural commodities.

* *® - * *

3. Bection 195295 is amended by
ravising paragraph b1 to read as
follows:

5195295 Level of Federal enforcement.

* * Ed k4 *

i1} In acrordance with seciion
18ta}, final approval rolinguishes
Federal (I5HA authority only with
regard to secupational safely and health
issues covered by the South Carolina
plan. OSHA retains full agthorily over
isanes which am oot subjoct te Stale
enforcament nnder the plan, Fhus,
Fodoral OFHA rtutas its sathority
rolative to safety snd health in privats
sector maritione ackivities, and will
continue to enforoe all provisions of tha
Act, rules or vrders, and o)l Foderal
standards, cwrrent or fulure, sponifically
dirrcted to maritime smploymsnt (23
CFR Parl 1915, shipvard employnenl;
Part 1917, marine furminals; Part 1915,
tongshoring: Part 1415, gear
eortHication}, as woll as provisions of
gonerst industry and constnzction
standerds (29 CFR Parts 1910 and 19268]
appropriate to hazards found in these
amployments; employment on military
basas; and gnvam sactor employment at
Area 1 of the Savannah River Site
{power goneration and fmnsarission
facititios operated by Sooth Carvlina
Ehectric and Gas}and at the Thwee
Rivers Solid Waste Authority, Faderal
jurisdiction is retainsd and exercised by
the Emplovment Standards
Adrministration, 1.5, Depariment of
Labor, [Secretary’s Order 586, dated
December 27, 1008} with mespact to the
finld sanitstion standard, 28 CFR
1928110, sndd the anforcoment of the
termporary kibor camps standard, 22
CFR 1910.142, in agrieniture, as
daseribed in § 195204}, Foderal
jurisdiction is also mtained with mepect
te Federal governmont smplovers and
employoas; and the U8, Pestal Service
{USPS}, fncluding USPS employoss, and
contmact employess and contractor-

operated factlitios sngaged in LSPS mail
operations.
* # *® * ®

4, Section 1952.96 is revised to nwad
as Eolfows:

51852 96 Where the plan may be
inspected.

A copy of the principal documaents
comprising the plan may be inspected
and copied during normat business
hengrs at the following locations:

Offtoe of Stete Progrems, Desupationat Salty
und Huslth Adminisiabiog, .5,
Bepartmond of Labor, 200 Conslitution
Avenue N, Romm NITOG Washinglon,
P 20T

Offioe of the Regleesl Administrator,
Groapations] Safefy and Heallh
Adminisiration, 1.5, Depariment of Labar,
Atlauta Fedural Center, 51 Forsylh Stooet,
SW. Room &T5%, Atlanta, Ceorgla 30305
mescd

Uffton of the Hirectar. South Camlize
Veparbmant of Labor, Linensing and
Hegulation, Koger Office Park. Kingstree
Ruilding, £39 Conterview Drive, .00, Bax
11328, Uolumlia, South Caroling 20214

Sabpart 3—0Oregon

5. Section 1982105 is amended by
reviaing paragraphs (25 ()7}, (akal
{a¥9) wad fa){18) o wad as folkows:

§1862.1065 Level of Feders! enforcement.

(n) E I

{2) Slandards in the maritime Issues
covered by 29 CFR Parts 1915, 1917,
1918, and 1918 [shipyards, marine
tprminals, longshoring, and gear
certificntion), and enforcoment of
gonaral indastsy and constraction
standards (29 CFR Parts 1910 and 1928}
appropriate to bazards found in these
employmoents, which have boon
spocifically axeluded from coverage
undar the plan. This incindes:
emplovment on the navigeble waters of
the LS. shipyard and baatyard
emplovment on of mmediatuly adjacent
to the avigable waters—including
floating vessebs, dry docks, graving
docks and marine milways—bom the
front gata of the work site to the US.
statutory Emits; longshoring, maring
terminal and marine prain tesmieal
oporafions, axcept production of
manoicturing armas and thelr storage
farilition: constmction sciivities
emuniting from er on Boating vessels on
the pavigablo waters of the 1.8,
commaerial diving originating from an
object aflost 3 navigably waterway: and
all othas private sactor places of
emplovment on or adjcent to savigable
waters whonever the activity octurs on
or from the water;
* * * * *
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marine terminals; Part 1918,
tomngshoring: Part 118, gear
certification} as well as provisionsof
penera industry and construction
stanetards {29 CFR Parly 1910 and 1926}
appropriate to hazards found in these
smployments. Federal furisdiction is
rlnined snd sxorcizod by the
Empioyment Standards Administration,
115, Depariment of Labor, {Sscrotary's
Crder 585, dated Decamber 27, 1008}
with respect 1o the fisld sanitation
stanefard, 29 CFR 1924.110, and the
anforcement of the temporary leber
cmps standard, 28 CFR 19100142, 1n
ssteniture, as described in

£ 1052344k, Foderal hurisdiction is
glse retained for enployment at Warren
Alr Foroe Base; Federal pevernment
smployers and employees; and the U8,
Postal Service {USPS), including USPS
smployees, and contrack pmployses and
contracior-operated facilitios engaged in
LISPS mad] operations.

{2 In addition, soy hazard, industy,
geographical amsa, operation oo facility
wver which the Stete is unable to
effertively oxorciss jurisdiction for
regsuns Aot relabed to the reguired
performance of structum of the plan
shall be demed to be an lssne ot
covered by the finally spproved plan,
aned shall be subject (o Foderal
snforepmont. Whers enforeement
purisdiction is shared belweon Foderal
annd State authorities for a particalar
area, project, or acifity, in the interest
of administrative practicabilily, Federal
mrisdicion may be assumed over the
antire project or facility. Iu sither of the
two afornmentioned cirpumstences,
Federal epdorcement may be exercised
smnediately upon agresnwnt bobwasn
Fedesad and State OSHA.

Ed k3 L4 ¥ *

52, Sevtion 1052346 1s vevised to mad
a8 follows:

§IB5Z.34F Where the plan may be
inspected.

A copy of the principat decuments
comprising the plan may be nspected
aned coptad during normal husiness
honrs at the following lometions:

OFfive of Slate Progress, Ducnpations] Safety
and HMealth Adminisirstion, 118,
Dwpartment of Labor, 200 Constitution
Averus, NP, Baos N3780, Washimgdon
T 26215;

(38ios of the Regionel Administraor,
Qeoopational Safety and Healih
Adminigiralion, 3.5, Depariment of Laboe,
1804 Broadwsy Suile 1890, Denver,
Colomdo 802057 16; and

(fice of the Assistand Administrator,
Worker's Safely and Compensation
THvision, Wiroming Depariment of
Employmsent, Herschilor Baildiag, 2nd
Fleser Kast, 122 Wost 25th Stroof,
Cheyanne, Wyoming 52002,

Subpart CC—ARzona

53, Bection 1952.354 is amendad by
ravising paragraph {b) to read as follows:

§ 1852354 Final approval delermination.
" * * & *®

) Excopt as stherwise noted, the
plan whith has recotved flred approval
povors all activittes of employers and all
places of employment In Arizona. The
plan dons not cover private seclor
maritime smployment; Federal
goversnent empiovers ard employees;
snforverpent relating fo any contraciors
ar subsontractors on any Federal
astablishment where the land is
dotormined to bo exnhusive Pedoral
furisdicton; the 15,5, Postal Service
{(UISPS), including USPS employoss, and
coptract employess end contractor-
opnratod facilifios engaged in USFES mail
operations; copper smalters; cowcrale
amdd asphalt batch plasats that are
physically connected to a mine of 50
intordependent with 2 mine as to form
one integrel cnterprise; and Jndian
reservabions.
#* " * LS *

54. Spctien 1952.285 s amondod by
rovising paragraph (bl te road as follows:

§ 1952355 Level of Federal enforcement.
& * * * x

{hit1) in accordancs with section
18{e}. finzl approval relinguishes
Fedoral OSHA anthority only with
ragard to osrupational safely amt hoalth
ssues covered by the Avizoos plan.
{35HA retsins full autharity ower Bssuss
which are not subjoct to State
enfercorment noder the plan. Thus,
Faderal OSHA roetains s anthorlty
retative to safoly ond health in private
sector markime activitios and will
somtinus to enforce alf provistons of the
Adt, rudes o ordess, and all Federal
standauts, current or Fature, specifically
direcled to maritime employment {29
CFI Part 1915, shipyaed cenployment;
Part 1917, maring ferminals: Part 1918,
tngshoring; Part 1914, gear
cerfification} as well as provisions af
genoral industy end construction
standards {20 OFR Parts 1910 and 1926}
apprapriate to hazarnds Found in these
gmployments. Federal jurisdiction is
alsa rotained with mapect fo Federal
gavernment wmployurs and emplovees;
anforcement relating to any contracton
or subconkractors o any Federal
astablishment whem the land is
detesrmined £o be exclusive Federal
tarisdiciion; the 118, Postal Sevvice
[USPE], Including LUISPS employess, and
cuntract emplovees and contractor-
operated facilitios engaged In LISPS mail
pperations; incopper smelbos; o
goncrete and asphalt batch plants which

B

are physically connected o a mine o so
intardepondont with the mine as to form
one indogral cobarpriser and within
Indien rwsarvations,

12} In addition. any hazard, industry,
goagraphical area, operation or facility
over whick the State &5 upable to
gffactively oxorcise jurksdiciion for
remsons not redated to the required
performance or stracture of the plan
shatl he deemed fo be un issue not
coverad by the finalty approved plan,
ars zhall be subject o Faderal
enfosoormenl. Where enforcoment
surisdiction is shared bebwoen FPixdoral
and State authorities for a partieniar
area, profect, or facility. iy the interest
of adminishemtive practicability, Federal
wrisdiction may be assumed over the
entire project or faciiity. in cither of the
e aforemsriioned circomstances,
Federal snforcement may be exercised
immediately upon agreement botwesn
Fedoral and State OSHA,

* & * * *

55, Section 1952.306 15 revised to read
a5 fodlows:

S1852.386 VWhere the plas may be
inspected.

A copy of the prancipsl docaments
comprising the plan may be inspocted
ant copied during normal business
hours at the bliewing locations:

OFficw pf Stofe Programs, Qeeupativnal Safely
pad Fiealth Administretion, 125,
Plepariment of Labor, 208 Constituting
Avarsur, NW, Ream 3700, Washington,
PG 29

Ctfine of the Regional Administ
Orrapations! Safoty and Health
Administration. 155, Depariment of Laboz,
7% Bteversnn Street, 4t Ploor. Ses
Francizeo, California 94195; and

DEfen of the Diredtne, Industrisl Comeission
of Arizoma, 580 W. Washington, Fheenix,
Arizosa BRGDT.

Subpart DD—Hew Mexico

5. Bection 1952.365 is amended by
rarserwing Vared” at the end of paragraph
falR), by rovising parageaph (a)(9), and
by adding paragraph {z}{10} 10 read a3
i HtH

§1852365 Lewvel of Federal enforcement.
& # # kS *

{a)}* * =

19} Enforopment of scoupationsl salety
and baalth standards with regand to
Federal goversment swployers and
employess; and the U5, Postal Service
(138P5), including USPS employess, amd
contract emplovees and contrarbor-
operated facititios angaged in USPS mait
operations; and

{10 Envastigations and inspections for
the purpase of the evaleation of the
Naw Mexico plan under sections 18(a}
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and (B of the Act {20 U8 C 667 (el and  conteact emnployees and contracter- safoty and headth plan, discretionary
ifik nperated facilifies engaged in UISPE mail  Federal snforcement authority under
L operations. sertion 1k} of the Act{Z9U.8.C

* = * * * FAR7I013 will et he indtistod with rosard
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FOR FURTHER INFORMATION CONTACT: Paul
Handlgman or Lagren Boas Taylor, (202)
£22-3040 {not 2 toll-fres nunmber].

SUPPLEMENTARY INFORMATION:

Background

The cortection notice that isthe
subdect of this donument is ander
soetion 199 of the Interpal Revenue
Coda,

Need for Correction

Ag published, the corraction notice
{TD g262) contains eroors that may
prove to'be mislesding and are fu need
of clarification.

Corrpchion of Publicalion

Avcardingly. the publication of the
teraporary regelations (F0 8262}, which
was tho subject of FR Do, 064828, &
correctd as foltfows:

1. Om page 31075, column 1. in the
prearnble, under the paragyaph heading
“Clmalified Produciion Activities
Frcoame,” Hirst paragraph of the cobaan,
Hne 3, the language “mean: (4] Tangible
parsonal property.” is coreacted to read
“rnears {A} tangibls personal property;™

2. On page 31075, column 1, in the
preanble, wnder the paragraph heading
“Fummary of Comments”, lagt
paragraph of the colomn, Bne 16, the
ngusge “include: {1) Whether an

arpent’ is surrected to road
“include: (1) whether 2n agrecmont™.

4. On page 31075, column 3, in the
preamble, gader the paragraph heading
“Fxplaation of Provisions”, frst
paragraph of the column, Bae 11, the
fanpuage “appiies i a taxpayer fhat
dorives gross” is corrected to tead
“appiies if a teorpayer derbves gross™.

4. Ui page 31976, voluma 1, in the
proarnble, ander the peragraph heading
“Effnctive Date”, first paragraph of the
coturan, line 4, the lmguage
“rapulatinns expies oo or hefore May
25," is cosrocted bo vead “regdations
axpires on or before May 22,7,

5. On page 31077, colume 2, in the
stpnature bock, the langeage “Mark E.
Mathews.” s correctad to road “Mark E.
Matthows,™.

Gy B. Travoor,

Chisf, Publivaiions and Hegubations Branch,
Lapal Processitg Divisfon, Assoriote Chief
Coursel {Frocedure and Administrafion).
[FIt Do, EG-15248 Piled $-28-06; 8:45 arn{
BILLNG CODE LE10-41-P
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DEPARTMENT OF LABOR

{coupationat Salety and Health
Administration

29 CFR Part 1952

Decupationat Salety and Health of
Contractor Empioyess &t Certain
Energy Department Sites; Jurlsdiction
and Enforcement Besponsibiities;
Clarification Regarding State Plans—
Artrona, California, iowa, Kenlucky,
#Minnesota, Nevada, New Mexico, North
Caroling, Oregon, South Carolina,
Ltah, Virginia, Washington, and
Wynming

AGENEY: Ovenpationst Safely and Health
Adrainistration {O§HAL 115
Depurimimt of Labor

ACTION: Final nile.

SUMMARY: This notive provides herther
glastfication as to the jurlsdiction and
enforcarnent rosponsibitities of the
Orenpations] Safety ond Health
Administration and 14 of its approved
State Plans ot various Departmont of
Enargy (FHOE) sites which are not subject
to the Atoemic Ensrgy Act (AEAL
OSHA’s vegulations in 28 CFR 1952 are
armatsdad to reflert this furisdiction, as
appropriste.

pates: Effective Date: Jene 20, 2606,
FOR FURTHER INFORMATION CONTACTT: Fou
general inferpation and press Inguiries,
contact Kovin Ropp. Dieckor, Office of
Communiceiions, Room N-3647, {18HA,
5.5, Dopartment of Laber, 200
Constitation Avenue, NW., Washington,
B 20210; tolephone (202) 6831904,
For techalcal inguiries, contact Barbara
Bryant, Dizector, Dffce of State
Frograres, Rooet N-3700, O8HA, U.S.
Bepartmant of Labor, 200 Constitution
Avenus, MNW.. Washington, DG 20210;
telephone {202) 693-2244. An electronic
capy of this Federal Register noticn f=
available on OSHA"s website af
WWW.osha.gov.

SUPPLEMENTARY INFORMATION:
Background

Tha 1.8, Department of Lahor {DOL)
amt the 1.8, Departraent of Energy
{D0E] previously clarifiod their
ragniatory anthorlty ever the
oceupational safoty and health of
private-secter comractor employees at &
numbar of DOE governrment-owned or
pased Facitities that s not subject to
the Atorric Energy Act {AEA). {65 FR
41452, July 5, 2000) Some of thean
FaciiBios are aither government-maned
and government-oporated (GOGO]} or
govermmsmt-owned sad contractos-
operated {GICOL

The Atomic Energy Act provides
statulory suthorily to DOE to regulale
oorupational safely and health matters
selating to private sector emploveny at
facilities subject to the AEA. Secion
{3l of the Oocepationat Safely and
Heulh Act of 176, 20 U8 ithe A,
Section 65311}, prociades OSFA
coverzps of working conditions over
which other federal agencies have
exercised stetutory asthority to
proscribe or snforoe standards For
oorppalionsl safoty or health, A 162
Interageney Mernorandum of
Understamting provides thet the
Cooupationst Safery and Health Act
shatl not apply 1o govermment owned-
contractor eparated (GOOD] sites or
other fanilities with private sactor
umpboyvees for which DOE, pursuant to
the ARA, has exemised iy anthority to
reguiate cevapational safuty and health.

By Iotter of June 18, 1998, and further
clarified by letter on March 31, 2008,
DIDE provided (35:4 with a list of DOE
sitas that were not covered by the AEA
and requested OSHAs concurrense
with DOEs vigws that the facilitles and
oparabions in guastiog were sublect to
(IGHA™s jurisdiction. Thess sites are
primartly invelved in fossi fusl coergy
rospatch snd power marketing
administration. OSHA sesponded by
{ntter om July 13, 1900, sprening with
NIOF that OSHA has jurisdiction ovar
ther waorking conditions of private sector
smployers and employees ot such
facilitios.

Cin july 5, 2080, OSHA published a
aotice in the Federal Register (65 FR
434823, listing these sites and stating
that private sector emnployvers and
smployess at these DOE facilities are
subiact to alf stundards, rules and
mquirernenis issued under the
Oveupational Sufoty end Hoalth Act.
The sites are:

Depariment of En {DOE] Non-
Atomic Enerpy Act [AEA]} Sites and
Facilities

Wosktern Area Power Adminiatration
Headquarfars, P.O. Box 3402, Colden,
0 B4 0098, Covers afl or part of
the following States: AZ®. CA™, O,
IA* KB, MN® MT, NE, NI, Hb*,
MY*, B0, TR, UTH, WY

Southwestern Power Administration,
Headguarters, P Box 1619, Tolsa,
K 74101, Covers all or part of the
foHowing States: AR, K8, LA, MO,
DR TX

Southeastorn Power Adminisiration,
Hoadquarters, 2 South Pablic Square,
Elherton, A 30635, Covers alb or part
of the fullowing States: AL, FL, GA,
H, XY™, MB, MO, 30, VA, WY

Bonneviile Power Administration, 885
ME 13th Ave., PO, Box 3621,
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Pogtland, OR §7208-3871, Covors all
ar part of the following States: CA*,
I, MT, NV, OR* UFEF, WA™, WY
Nationat Eoergy Technology Laboratory
(WETL), 3810 Colling Ferry Road, PO.
Box 880, Morgantown, WV 26507~
Baan
Natienal Energy Technelogy Laburatory
(NETLY, RZE Cochrans Ml Road,
Pittsburgh, PA 15236-0848
Strategic Petrolmun Rusarves (SPRL
Prajert Office, 800 Coramuerce Road
Hast, Naw Osleans, LA 70123
Maticnal Potrolurs Techoology Office,
Veiliiams Cender Tower 1, 1 Woat
Third St., Suite 1468, Tulsa, OK
74103
Adbany Besearch Center, 1350 Quedn:
Aoep., W, Albany, OR* 873212198
Maval Petrolenn &'04 Shale Resprves in
0, 1T, & WY™, 907 M. Poplar 8L,
Gaite 150, Caspir, WY 82681
MNavsl Petroloum Beserves in Caltfornia,
8558 Highway 138, P.O. Box 11,
Tupman, CA* 93276
CySHLA noderd that & number of the
_pon-AEA fucilities are lovated in statos
which opurate O5HA-approved state
- plans undey Seciton 18 of the
Oooupational Safely and Health Act of
1970, 29 1LS.C 867 (noled with asterisk
abnvad, and which have primary
authority for private seckor sroupatianal
safoty and health coverage in their
stutes, Howsver, peading a firal
determination, tha state plan non-ARA
sitos ware doomod “issues not covered
by thes stuts plan” and thus sabject to
fodorzl enfercerent Jetdsdickion,
Fodural OSFHA would axercise
snforcornent jurisdiction over private
spctor emplovers and employess at the
non-AEA sHes locatad In state plan
states, undil i was delermined whether
# stale would exorcisy risdiction.
These detamninations have now besn
made and this dorament provides
wotice that the affectad states will
assmne scoupational safety and health
rogulatory esponsibility for all except
five of the non-AEA sites in their stakes.
Tha following State Flans intend bo
axercise namisdickion over privale
contractors perforsing work at thess
non-ALA factlities and operations
tocatmd in their states, axeept that
foderal smployess and employess of
private soctor companies responsibla for
ppurating an entire facility noder
copiract te DOE [pontractor-oparated
facility} romain subject to federal OSEEA
jarisdiction. [Undet the provisions of
the Act and varions interpretations by
the courts, states with O8HA-approved
state plians are precluded from
gxorpising jurisdiction ovor faderal
amplovees ar over fuderal
instrumentalities such as government
owned-coniractor oparated (GOODY
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facifities.} o the extont tatl a state
shouid be unable Io exercise jerisdiction
over ofher private contractors af thase
sites, for whatevor reascn, OBHA will
assume respensibility for coverage.
Arizona—Weskern Area Powaer
Advduistration 1 {Phoenix, AZ, #f of]
Californis—Western Area Power
Ardministration, Ronnaville Power
Adimnistration, Naval Potrolosm
Raserve [Tupman, OA]
owa—Western Arex Powear
Addmninisteation
Kontucky—Sontheastarn Power
Administration
Minnosola-——Westomn Ares Power
Administration
Movada—Waostern Arpa Powor
Adminigtration, Boanevitle Powar
Administration
Naw Moxico-—Wostorn Area Powsr
Adeministration (pxcept Elephant
Butin}
North Caroiina—Southeastern Power
Administration
Oregon—Bonneville Power
Administzation [Portand, OR, o af}
South Cerplina—Southesstern Power
Administration
EHah—Western Arop Pawer
Admintstration, Boenneville Power
Administration, activiiios at the sito of
the Naval Petrobouen and Oif Shale
Hesarva in Utah whare divested by the
Dapartment of Eneegy
Virginfa—Southeastern Fower
Artmdnistration [except the Kerr-
Philpoti System}
Washington—Bonnovills Power
Administration [Vaneouver, WA, ot
A} foxcept in controlled arcas of the
Hanford Reservation)
Wrnming—Wastorn Agea Powar
Administeation, Boaneville Power
Administration
Tha following State Flans do not
intend fo exercise jurisdiction over
privain sechor wurkers at the bllowing
non-AEA sites in their states, Adl
smplovees al these DOE sites, beth
frdorad and peivate soctor, temain
subject to fodorel OSHA furisdiction, so
bong s they rematn facilities eperated
by the Department of Energy. W a sife §s
diviostad i%z DHOE, ar othorwise
tramsforrad, private sector employses aee
sublect to State Plan jurisdistion absent
2 further detennination.

" The Pewer Max%atmgidmim&minm opREls
in ritipte states, with hasdquarters in Lekewnord,
Tolarads (Wostern: Avea Power Administration],
Purtizud., Omgn (leaneville Power
Adrménisisation, and Elherton, Geanga
fSoutheasiorn Power Adminismstion]. Powar
anthority zite Jucatfons i thess state plan daes we
ratesd whivrw availzhiu: in sorme staes, Pawer
Murkesting Administration arzivity vy be Hmited
bl pﬁw&%ﬁaa ravazsing the state with oo site
locations—bat theswrmsy stil b employos
aapasiee 1 hazards duving suastrntion and
IepinERELe aparaion.

Now Moxko.-Western Asgg Power
Administration site ot Elephent Butte

Orogon--Albany Resesvch Cenfer tn
Adhazry, OR

Uah—nMaval Petrofoum and 02 Shale
Ruogerve B divested by DOE, coverage
raverks o the state]

Virginia—Southeastern Power
Administratien’s Kerr-Philpott
Systern

Wyomtag—Maval Petrofours and O
Shale Resorve

Thecision

20 CFR Part 1053 sots forth the
procedazes by which the Assistant
Sovretary wii revisw chenges to State
Plans appeoved in secordance with
Section 18tc! of the Act and Part 1902,
Lipost raview of the 14 State Plan
dacistons to assert or decline
jarisdiction, and in ecoordmoe with
thase proesiurss, O5HA horohy
approves these actlons and amonds the
subparts in 289 OFR Part 1652 for New
Muoxing {Weshern Area Power
Administzation at Elephant Hutte},
Crogon [Albany Research Centerd, Ukuh
fidavnd Potrokessn and £3E Shals
Reserve), Virginia {Southeastorn Power
Administraiion’s Kerr-Philpatt System)
and Wyoming {Kaval Peirclewn and Ol
Zhale Reservel to teflact the formal
excluston of thase entities from the Slate
Plae and continuation of faderal
jurlsdiction over private seckor
contractor exnployecs at these sites s
lomg as they remain DOE slites not
subject te the Atomic Enengy Acl. For all
ather Hsted facilitiss i states with
{(SHA-approved State Plans, this
document provides oetification to
affortod private sector amployers and
smmpioyaes of thass nor-AEA sites that
they will be subject fo State Plan
emugaﬁnmﬁ safuty and health
furizdiction Bke wmost other private
secior smployers in thase Siates. These
Stales assamiag jurisdiciion over these
private seotor emplovers and employess
will make available to thom detatind
inforrnation en the State’s standards,
sepuibations, procedures and practices,
including differeacss from the Federal.

Public Participation

Under Section 28 CFR 1853.2(c), the
Asgistant Secretary may proscribe
altornattve provedures to expedite the
roviove process of for aiher good cause
which may be congistent with
agplicahle lews. As thoss changes in
juzisdiction generally impose no mow
muzponsibilities or mauiremants v
mpluyers oF employvess, no epportunity
for public cormenent is requined,
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Regulatory Floxibility Act

{¥5HA costifies pursuant to the
Rogulatory Flesshilily Act of 188D (5
ULSLL 60 of seq.] that this action will
ot have a significant economic impact
an 2 substantel number of small
entitios, The change from faderad to stats
furksciction for private contractors at
these DOE non-AEA sites would not
place small confractors at these siles
upder any significant new or difforent
requirements. No additional burden will
be placed upon the stale govermraents
bayomd the rosponsibiiities already
asswrned oy part of the approved state
plans.

Foderalism

Execotive Order 15132, “Padoralizm™
[B4 FR 43255, Aug. 16, 1984},
amphastzes consuifation bobwesn
fedecad agenciss and the statos and
estahlishes specific review proceduras
the fedaral goverament mast foflow as
i cartins oat policies which affect stato
or louad governenents. £¥8HA has
includad in the Supplemantary
irfyrination soetion of today's notics 2
%eémzml gaplanstion uf the relationship
botwean federal OSHA and the state
plan siates under the Orprupational
Safety and Health Aact. Althouph i
appears that the specific consuitetion
procedures provided vader Seotion 6 of
Exacutivi Order 13192 are not
mandatory for state plan jurisdiction
vhanges because they neither Impose &
bazden wpon the stata nor involve
nremngdion of any stale law, O5HA hus
monntholess consulied adenstvaly with
these states on their individual
dorigions on thoss issues. O5HA bas
reviowed the docistons approved teday
amd elloves thoy are consistont with
the principles and eriterin set ferth in
the Expautive Order.

This docement was prepared amder
Hie direction of Bdwin C. Foulks, Ir.,
Assistent Speretary of Labor for
Oeeupationad Safety end Heglth. [tis
issupd under Saction 18 of the
Owcupational Sofely and Health Ach of
1870, B4 Skat, 1608 (29 U.8.C. 8671 29
CFR Parl 1902; and Serrotary of Labar's
Order No. 5-2002 {57 FR 8&008, Oct. 22,
26432},

List of Subjecis in 29 CFR Part 1952

Intergovernenental relations, Law
enforoerment, Oncupational safety and
hoalth, Oocupational Safety and Health
Administation.

Signed af Washingion, DC, Sis 30th day of
nmy, 2006,

Edwin . Foulke, I,

Assistant Secretary.

B Pagt 1952 of 20CFR is hereby
arpgraied s follows:
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PART 1952-TARMENDED]

& 1. The authority soction for pard 1952
contintes to rexd az follows:

Aunthority: Bocfion 18 of the OSH Act {26
LS. BEY ] 29 CFR part 1802, #nd Sauretary
of Labor's Urder Mo, 52002 {67 FR B5008L

Bubpart G—Oregon

E 2. Amoend § 1952, by revising the
second septence of pavapraph () 1o read
as follows:

§1952.104 Final approvsl determination.
b= * * The plan dogs not cover
private sector sstablishments on Indian
roservaiions amd fribe] frast lands,
inclading ribal and mdian-owned
enderprises; smplowment at Crabsr Lake
MNational Park; smployeneat at the U8,
Department of Enorpy’s Albany
Rosearch Uenter LARC); Foderal
agancies; the 1.5, Postal Servioe and iz
gontracters; contractors on U5, military
reservations, oxcept these working on
LLE. Amny Corpe of Engincers dam
pomstruction projecks: and private sector
maritime employment on or adiazcent fo
navigeble waters, invludéng shipvard
pperations srd merine terminals,

£ E - EY =

B . Ameand § 1952.3685 by redesignating
paragraph Y 13v) as (bH1}vi} and
adding a now paragraph (bi{11{¥], to
raad as follows:

§1852.105 Lovelaf Fedaral enforcemant.
kS x k3 x *

gl > » =

{v) Enforcement of ovcupational safpty
andd health standards with regand to
smploveent at the U.5. Depariment of
Enargy's Albany Ressarch Condor (ARCE

* * * * ¥

Bubpart E—litah

B 4. amend § 1952.114 by revising the
second sontence of paragraph {b} io read
as follows:

§1852.114 Final approval determination.
{b} # * * The plan does not cover
privaio sactor maritise employraent;
smplovrnent an Hil Adr Foocs Bass;
smployrent at the 118 Dapartment of
Enorgy's Naval Potrolonra and Ofl Shale
Hoserva, to the extent that i romaing a
ELS, DOE facility: Federal governesent
employvers and employess; the 1.3,
Postal Sorvice (USPSE), mcluding USPS
amplovees, snd contract esaployvaes and
sonptractor-operated facilities ongaged in
L8PS madl operations; the enforcement
wf the feld san#aiion standand, 28 CFR
1928, 118, anad the enforecemont of the
ternporary labwor camps standard, 2%

{FR 1810142, with respact to any
apriculiural establishment whote
smployess are engaged In “agricabua]
employroent” wi tho meaning of the
Migrant and Seasonal Agricaliural
Worker Profection Act, 29 1150
1502{3), repasdles: of the number of
wmployess, including emplovens
epgagad in kand packing of produce
imte contatners, whethor done on the
wrowd, on a meving machice, or na
ternporary packing shed, except that

Litah retains enforcomaent responsibility
aver agridbaral terparary labor camps
for praplovess engaged in age, poultey.
or red meat production, or the post-
harvest processing of agriceltural or
hortlenltozal commodition.

* * ® * E]

5. Amend € 1952115 by roviging the
fifth senience of paragraph (bl o road ag
follows:

§1852.11% Level of Foderal enforcoment.
* * . b ]

{bd = * * Poderal furisdiction iz also
roteined with megard oo all smpisynant
on the Hill Alr Force Base; all
empioyrasnt at the 11.8. Depariment of
Taoergy's MNavat Petroleum and Ol Shale
Raserve, B the extent that # remains a
1.5, DOE facilify; Foderal governrment
venployers and employees; and the 1LS,
Postat Servies {USPE]L including USPS
vmployoes, apd cortract emploveas and
coatractor-opersded foilities engaged In
1I8PS mail operations. =~ *®

& * #* Ed #

Subpart BE—Wyoming

& &, Arnend § 1952.544 by revising the
serond sontonoe of parsgraph (B to read
as follows:

51552344 Final approval delamination.
& * * * *

{b} * * * The plan does not cover
private spcior maritime emplovmoent;
employment on the Warren Alr Foroe
Baser employvment at the L8
Department of Energy’s Naval Patrolenmn
and O Shale Reserve; Foderal
govermrent employers and srmplovees:
the 1LS. Postal Sprvice (TIPS,
fneluding USPS amplevees, and
centract ermnplovess and contractor-
nperated factites ongaged i USPE mail
operations; the satorcmnent of the Hald
saniaton standard, 20 OFR 1828118,
arud the enforcesment of the temporary
lnbor camps standard, 20 CFR 1916.142.
with respact to sy aorioulbaral
sutabiishmeont whore eavployess ure
emgaped in “agrtouituml eraployment’
within the meeaning of the Migrant and
Seazoral Agriceltural Werker Protection
Art, 29 8.0 1882(3), ropardless of the
mrunher of ssiplovess, including
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anplovess engeged in hand packing of
produns into containers, whisthor dens
on the ground. on a mwoving mackine, o7
in a termpurary packing shed, excopt that
Wyomning retains enforcement
rasponsibility over agricultural
ternporary labor camps for eraployess
angaged in egg, paultry, or rad rosat
production; o the post-harvest
rocassing of agricalbural or
oriicuftural commodiies.

* * " * *®

& 7. Amend § 1952345 by revising the
last sentence of paragraph (BIE] to mead
as follows:

£19652.335 Level of Fedoral anforcement.
k3 # » . *

(hi{1}* * * Foderal jurisdiction is
alse retained for amployment at Warrsn
Ajr Foroe Base; smplovment at the 1.8
Deparknant of Energy's Naval Petroleam
amd (31l Shale Roserve; Foderal
povernment amployers and smployene;
and the 1.3, Postal Service [L18PS)
inechwding USPS emplovees, nd
gontract smplovees and vontractor-
vperated fecilitios sngaged in USPS mall

operations,
# * * b3 #
fubpart DO—New Mexico

B 8. Amend § 19523685 by revising
paragraph {a}{#) to road as fallows:

§10562.365 Lovel of Federat enforcoment.
* * *® * *

(a} % K

{93 Enforcement of oorupational safsty
and health standards with wopard to
graployment at the 1.8, Departmont of
Energy's Weslern Area Power
Admintstration site at Elephant Bulte;
Foderal govermuend srmployers and
amplovess; and the 1.5, Pastal Sereice
{L38Ps), including USPS employies and
contract smplovess and tontragior-
apupated facilifios ongaged in USPS mall
operations; and

* * * = *

Subpart EE—Virginia

# 0, amead § 1952374 by mevistog the
second sentence of paragraph Thi fo mad
as follows:

§1952.974 Final approval determination.
® * i * &

B * * * The pln doss not cover
private sevtor maritime soployment;
worksites located within Fedaral
miHiary facilities a5 well as on other
Frderal enclaves whare civil
jarisdintion has beon codsd by the Bhate
t the Federad governmment; srployment
#t the 13,5, Department of Energy's
Southeastern Power Administration

Korr-Fhilpoit System: Fedoral
governmont amployers snd emplovess;
and the LS. Postal Service (USRS,
inctuding USPS employass, and
contract employees and conkraitor-
opeeated facilitios engaged in USPS matl
sperations.

* * * * *

® 18, Amend § 1952375 by revising the
fast sendenee of paragraph B} to resd
as follows:

§1082.375 Levslof Federal onforcament.
* * * * &

b1} * * * Fodoral furisdiciion Is
also retatned with Tospact to
smplovment at the 1.5, Department of
Engrgy’s Southeastern Powiy
Administration Xerr-Phifpott Systern;
Federal government emplovers and
ernployess; and the 11.8. Postal Serviee
[UIEPS), including USPS emplovaes, and
contract smployees and contractor
apersted facilitios engagad in USPS mail
operations.
* = * = ®
|FY Do, 865789 Pilnd 62805 8:45 arn}
TR LG CODE 4550-26-F

DERARTMENT OF ROMELAND
SECURITY

Coast Guard

32 OFR Part 109

[CGDO506-D25)

RIN 1625-AADE

Speciat Local Regulations for Marine

Events: Mill Creel, Fort Monroe,
Hampton, V&

AGERCY: Coast Guard, DHS.
scricsk: Temporary Haat rale.

summary: The Coast Guard is
astabilishing temporary special local
ragulations for the “FHampton Oy
Eegatia,” a poseor boat raoe to be held
o B waters of 3411 Croek, near Foet
Monros, Harnplos, Virginis, Thess
spocial bocad regulntions are necessary to
provida for the safety of life oo
navigable waters during the sverd. This
sclion ix intended to restrict vosssl
trafBic in portions of Mill Crook adiacent
to Fort Moo during the pewer boat
Fai,

paTeS: This rale is effective fom 7:38
a.m. on August 18, 2006 to 630 pan. on
Augsst 20, 2006,

appREssEs: Documends Indicated in this
preamble a3 betas available in the
docket, are part of docket CGDOS-0E-
25 asud are available for inspeciion of
copying st Commander {dpl}, Fifth

Toast Cugrd District, 421 Crawlord
Street, Portsmouth, Virgiois 23704-
50854, betwesn 9 a.m. and 2 pan.,
Maonday through Friday, except Federal
hodidays.

FOR FURTHER INFORMATION CONTACT:
Donniz Sens, Project Managar,
tupections and Investigations Branch,
at (757} 308-6204.

SUPPLEMENTARY INFORMATION

Fagulatory Information

€3 April 17, 2006, we pablished a
notice of proposed rnlemaking (NPRM]
entitled Special Local Regulations for
Marinn Bvends; MiH Creck. Fort Monros.
Harmpten, VA in the Federal Register
(71 FRL19672). Wo raceived no leters
cornmenting on the proposed rale. No
public meeting was requested, and none
was held.

Background and Purpese

On Angust 18, 19 amd 20, 2006, the
Virginia Bost Racing Association will
spunser the “Hampton Cop Regalta,”” on
the watsrs of Mill Creck adincent to Fort
Momres. Harepton, Virginia, The svent
will consist of approximately 100
inhoard Bydroplanes racing in heats
counber-clockwise arpand an oval
mcenourse. A oot of spectator vessels
iz anticipated o gather nearby (o view
the eompatition. Due to the need for
vessel contret duriing the ovent, vesssl
traffic will be {ompurarily restricted to
pravide for the safety of patticipants,
spociafors and transiting vessels.

Dizcussion of Comments aml Changss

The Coast Gueed did not receive
romiments in rosponss to the notice of
proposed rulemaking {NPEM] published
in the Federal Register. Accovdingly,
the Ceoast Guarnd bs ostablishing
temporary special loonl regulations on
speeifiod waters of Ml Creek, Fort
Monren, Harmpton, Viegink,

Regalatory Evaluastion

This sule i not a “signifcant
mpatatory action” wnsder section 30 of
Exocutive Order 12886 and doss aot
moquirs an asyessment of potential costs
and honaflits ander section 8{ai(3) of that
Drder. The (ffoe of Management and
Buriset has not teviowed i under that
Crddor. H 1s ot “significant™ under the
soguiaiory policies and provedures of
tha Depariment of Homelnd Security
(B

Wa sapect the soonomic impant of
this tanporary rule o be so mindmad
that a fulf Repulatory Evaluafton unider
thy regulatery policies and procedures
of DEES is prmonessary.

Although this regulation prevenis
traffic from ansiting a portlen of Mill
ek, near Fort Monrooe, Hamplon,



