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STATE OF NEW MEXICO 
BEFORE THE WATER QUALITY CONTROL COMMISSION 

 
 
) 

In the Matter of:      )  
) 

PROPOSED NEW RULE 20.6.8 NMAC  )   No. WQCC 23-84 (R) 
GROUND AND SURFACE WATER  ) 
PROTECTION - SUPPLEMENTAL   ) 
REQUIREMENTS FOR WATER REUSE ) 
       ) 

 
WILDEARTH GUARDIANS’ MOTION TO CLARIFY HAZARDOUS WASTE 

REGULATION 
 
 

WildEarth Guardians submits this Motion for Clarification to request that the Water 

Quality Control Commission (“Commission”) clarify how hazardous waste generated by produced 

water reuse projects under the Notice of Intent (“NOI”) process in the proposed rule will be 

regulated. The new waste stream generated by produced water treatment under the NOI process 

cannot be directed to Oil Conservation Commission (“OCC”) waste facilities in violation of 

hazardous waste law. While the Commission correctly recognized that the regulation of hazardous 

waste from produced water reuse projects that require a permit can be handled at the permitting 

stage, this is not possible where no permit is required under the NOI process.  

This Motion is related to, but separate from, the Joint Notice and Request to Prevent Plain 

Error filed before his Commission on April 25, 2025 by several parties, including WildEarth 

Guardians (“Guardians”). Guardians agrees with and reiterates the arguments made in the Joint 

Notice. However, Guardians files this Motion separately to raise the issue that the hazardous waste 

management cannot be handled at the permitting stage where a permit is not required. Therefore, 

the Commission’s ruling on the permit requirement argument in the Joint Notice will affect 

whether the Commission must separately address the issue raised by this motion. 
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Any regulation that directs hazardous waste derived from produced water reuse projects 

back to Oil Conservation Commission (“OCC”) permitted facilities would violate hazardous waste 

law. Such a regulation would not be in accordance with law and would result in reversible error.1 

Therefore, if this Commission promulgates a rule that allows for produced water reuse projects to 

operate without a permit under the NOI process, Guardians asks the Commission to engage in 

deliberations to decide the discrete issue of how to regulate hazardous waste generated by NOI 

projects. Guardians also recognizes that if this Commission requires a permit as required by the 

Produced Water Act2 for any produced water reuse project, then the hazardous waste question can 

be handled through a permit. As grounds for this request, Movant states the following: 

I. Authority 

1. This Commission’s regulations governing rulemaking proceedings provide that “The 

commission shall reach its decision on the proposed regulatory change within 60 days 

following the close of the record or the date the hearing officer’s report is filed, whichever 

is later.”3  

2. The rulemaking regulations do not place limits on when or how the Commission deliberates 

as long as it reaches a decision within the sixty day time period. Here, the hearing officer’s 

report was filed later than the close of the record, on March 24, 2025. Sixty days from that 

date is May 23, 2025. Therefore, the Commission could engage in deliberations at its May 

13, 2025 meeting, or anytime before May 23 to decide this issue.   

 
1 NMSA 1978 §74-6-7(B). 
2 NMSA 1978, Section 70-13-4(D) provides: “For uses regulated by the water quality control 
commission pursuant to the Water Quality Act, a person shall obtain a permit from the department 
of environment before using the produced water, the recycled or treated water or treated product 
or any byproduct of the produced water.” (emphasis added) 
3 20.1.6.306(C) NMAC. 
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II. The Notice of Intent process is not a permit. 

3. During deliberations the Commission voted to adopt the Notice of Intent (“NOI”) Process 

in the New Mexico Environment Department’s (“NMED”) proposed rule, which was 

marked as NMED Exhibit 175.  

4. The NOI process allows the use of produced water outside the oilfield when NMED 

determines that no discharge permit is required.4  

5. However, the plain language of the Produced Water Act requires a permit for any use of 

produced water off the oilfield without consideration for whether that use will result in a 

discharge or not. NMSA 1978, Section 70-13-4(D) provides “For uses regulated by the 

water quality control commission pursuant to the Water Quality Act, a person shall obtain 

a permit from the department of environment before using the produced water, the 

recycled or treated water or treated product or any byproduct of the produced water.” 

(emphasis added).  

6. The Commission has jurisdiction to regulate produced water for off-oilfield use as 

provided in the Water Quality Act.5  

7. The Water Quality Act provides that permits are subject to conditions of approval or 

denial, and that proper notice must be given to the public and governmental entities 

“whose water may be affected” by the issuance, renewal or modification of a permit.6 

The Water Quality Act further provides that there must be opportunity for a public 

hearing on permit applications.7 

 
4 NMED Ex. 175 
5 NMSA 1978 §70-13-3(B). 
6 NMSA 1978 §74-6-5(E) and (F). 
7 NMSA 1978 §74-6-5(G). 
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8. The NOI process does not satisfy the permit requirement in the Produced Water Act and 

Water Quality Act. The NOI process does not provide conditions of approval or denial, 

require notice, or allow for public participation in the approval or denial process.8 

9. Therefore, by creating a process for off-oilfield use of produced water without requiring a 

permit, the adoption of the NOI process in NMED’s proposed rule violates the Produced 

Water Act. 

III. Directing the new waste stream generated by produced water treatment projects 

to OCD-permitted disposal facilities violates hazardous waste law. 

10. The produced water reuse rule cannot direct the waste generated by treating produced water 

back to OCC regulated disposal facilities, because this new waste stream can contain 

hazardous waste that is not exempt from hazardous waste law. 

11. During deliberations, Commissioner Brancard correctly pointed out that treatment of 

produced water will create a new waste stream containing “hazardous waste” as that term 

is defined by state and federal law. However, his concern about the disposal of this waste 

was alleviated by a provision in the proposed rule providing that the “department may 

consider alternative disposal options on a case-by-case basis” during the permitting 

process.”9 

12. However, the NOI process 10  that the Commission voted to adopt would allow some 

produced water treatment projects to operate without a permit requirement. Because the 

NOI process would not require a permit for these treatment projects, the issue of disposal 

of the new waste stream cannot be addressed in a permit. 

 
8 See NMED Ex. 175 Section 20.6.8.400(C). 
9 See NMED Exhibit 175 Section 20.6.8.400(B)(8). 
10 See NMED Exhibit 175 Section 20.6.8.400(C). 
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13. Both federal and state hazardous waste law exempt “Drilling fluids, produced waters, and 

other wastes associated with the exploration, development, or production of crude oil, 

natural gas” from the definition of “hazardous waste.”11 Therefore, produced water, along 

with other exploration and production wastes, is exempt from regulation as hazardous 

waste, because it is associated with exploration and production of oil and gas. This 

exemption is commonly referred to as the “E&P Exemption.” 

14. However, the Department’s proposed rule acknowledges that it “regulates the reuse of 

treated or untreated produced water that is unrelated to the exploration, drilling, 

production, treatment, or refinement of oil or gas.”12  Therefore, any new waste generated 

by the treatment of produced water under the reuse rule is not entitled to the E&P 

Exemption. These produced water reuse projects could have any number of purposes in 

manufacturing as discussed at the hearing, but these purposes are not “associated with the 

exploration, development, or production of crude oil, natural gas” as required to be eligible 

for the E&P Exemption.13 Stated simply, “exempt” wastes can be regulated under OCC 

rules, but non-exempt waste generated by produced water reuse projects cannot. 

15. As outlined in the Joint Closing Argument of the Center for Biological Diversity, WildEarth 

Guardians, Samuel Sage, Denial Tso, and Mario Atencio, multiple witnesses in the hearing 

testified that treating produced water will produce a new concentrated waste stream that 

can contain hazardous waste.14  

 
11 40 CFR § 261.4(b)(5) and  NMSA 1978 § 74-4-3(K) (emphasis added). 
12 NMED Exhibit 175 Section 20.6.8.400. (emphasis added). 
13 40 CFR § 261.4(b)(5) and  NMSA 1978 § 74-4-3(K). 
14 See Joint Closing Argument at 16-18. 
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16. As one example, Mr. Jacobi made this point in response to a question from Chair Thomson, 

who asked if the waste stream from treating produced water could be disposed of in a salt 

water disposal well. In his response, Mr. Jacobi stated, “I think not, because it would no 

longer be produced water. It would be effluents from a treatment system.”15 

17. Therefore, this new waste stream cannot be directed back to the oilfield for disposal when 

it contains hazardous waste. Instead, it must adhere to the requirements of the federal 

Resource Conservation and Recovery Act (“RCRA”)16, the New Mexico Hazardous Waste 

Act (NMHWA”)17, and their implementing regulations,18 which regulate the generation, 

transport, storage, handling, and disposal of hazardous waste. A regulation that directs 

hazardous waste to OCC facilities that are not permitted for hazardous waste will violate 

these statutes.  

18. While permits for produced water treatment projects can determine disposal methods for 

the waste generated by those projects, this will not be possible for non-permitted NOI 

projects. Therefore, the Commission must promulgate a final rule that requires generation, 

transport, handling, storage, and disposal of hazardous waste to adhere to federal, state, 

and local hazardous waste laws as applicable. This can be outlined in the permitting process 

as discussed during deliberations; however, where no permit is required, this will not be 

possible. 

19. Movant acknowledges that the proposed rule in NMED Exhibit 175 Section 

20.6.8.400(B)(8)(i) provides that disposal “of the components of a demonstration or 

 
15 Testimony of Lawrence Jacobi, Transcript 8/7/24 at 259:25-260:2. 
16 42 U.S.C. §6901 et seq. (1976). 
17 NMSA 1978 § 74-4-1 et seq.  
18 40 CFR § 260 et seq. and 20.4.1.1 NMAC et seq. 
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industrial project[] must adhere to all local state, and federal regulations as applicable.” 

However, the Commission voted to remove all references to demonstration and industrial 

projects from the proposed rule. Therefore, it is not clear whether this provision, if adopted 

by the Commission, applies to pilot projects requiring a permit, projects authorized 

pursuant to an NOI, or both.   

20. In conclusion, the waste generated by produced water treatment projects under the 

proposed rule is not “associated with” oil and gas exploration and production, and is 

therefore not exempt from hazardous waste law.19 The Commission’s rules must account 

for this by ensuring that waste that is not covered by the E&P Exemption is properly 

handled, stored, transported, and disposed of pursuant to RCRA, the NMHWA and all 

hazardous waste regulations promulgated pursuant to those statutes. Promulgation of a rule 

that does not comport with these requirements would constitute reversible error, because it 

is not in accordance with law.20 

21. Movant requested the position of the parties to this proceeding prior to filing this motion, 

and they responded as follows: 

a. New Energy Economy supports this motion. 

b. The Center for Biological Diversity does not oppose this motion. 

c. Amigos Bravos and Sierra Club did not respond. 

d. The New Mexico Environment Department opposes this motion. 

e. Mario Atencio supports this motion. 

f. Samuel Sage did not respond. 

 
19 40 CFR § 261.4(b)(5) and NMSA 1978 § 74-4-3(K). 
20 NMSA 1978 §74-6-7(B) (providing that regulations that are “not otherwise in accordance with 
law” “shall be set aside.”) 
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g. Daniel Tso did not respond. 

h. Mike Hightower did not respond. 

i. NMOGA opposes this motion. 

j. Select Water Solutions opposes this motion.  

k. Nicolas Maxwell opposes this motion.  

WHEREFORE, in order to prevent error, Movant respectfully requests this Commission 

resume deliberations and adopt regulations that address the regulation of hazardous waste 

generated from projects where no permit will be required.  

Movant reiterates its argument made in the April 25 Joint Notice that the Produced Water 

Act requires issuance of a permit prior to any off-oilfield use of produced water.21 Movant further 

acknowledges that if the Commission promulgates a rule that adheres to this permit requirement, 

then the question of hazardous waste can be addressed at the permitting stage as outlined in 

NMED’s Exhibit 175.  

Respectfully submitted on April 28, 2025, 
 

 
WILDEARTH GUARDIANS  
 
/s/ Tim Davis  
Tim Davis  
301 N. Guadalupe St., Ste. 201  
Santa Fe, NM 87501  
(205) 913-6425  
tdavis@wildearthguardians.org  
 
 
 
 
 
 
 

 
21 Id. 

mailto:tdavis@wildearthguardians.org
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Certificate of Service 
 

I hereby certify that on April 28, 2025, a copy of the foregoing Motion was emailed to the 
persons listed below. 
 
Pamela Jones 
Commission Administrator 
Water Quality Control Commission 
1190 Saint Francis Drive, Suite S2102 
Santa Fe, New Mexico 87505 
Pamela.jones@state.nm.us  
 
Felicia Orth 
Hearing Officer 
Water Quality Control Commission 
1190 Saint Francis Drive, Suite S2102 
Santa Fe, New Mexico 87505 
Felicia.l.orth@gmail.com  
 
Emily Bowen 
Assistant Attorney General 
Office of the New Mexico Attorney General 
P.O. Box 1508  
Santa Fe, New Mexico 87504 
ebowen@nmag.gov  
 
Andrew Knight 
Assistant General Counsel 
Office of General Counsel 
New Mexico Environment Department 
1190 St. Francis Drive 
Santa Fe, New Mexico 87505 
Andrew.Knight@env.nm.gov  
 
Nicolas Maxwell 
P.O. Box 1064 
Hobbs, New Mexico 88241 
inspector@sunshineaudit.com  
 
 
Jeffrey J. Wechsler 
Louis W. Rose 
Kari E. Olson 
Sharon T. Shaheen 
P.O. Box 2307 
Santa Fe, New Mexico 87504 

(505) 982-3873 
jwechsler@montand.com  
lrose@montand.com  
kolson@montand.com  
sshaheen@montand.com  
 
Attorneys for New Mexico Oil and Gas 
Association 
 
Tannis Fox 
Western Environmental Law Center 
409 East Palace Avenue, #2 
Santa Fe, New Mexico 87501 
505.629.0732 
fox@westernlaw.org  
 
Attorney for Amigos Bravos and Sierra Club 
 
Jolene L. McCaleb 
Elizabeth Newlin Taylor 
Taylor and McCaleb, P.A. 
P.O. Box 2540 
Corrales, NM 87048-2540 
(505) 888-6600 
(505) 888-6640 (facsimile) 
jmccaleb@taylormccaleb.com 
etaylor@taylormccaleb.com 
 
Attorneys for Select Water Solutions, Inc. 
 
Emily Miller 
New Mexico Office of the attorney General 
emiller@nmdoj.gov  
Counsel for the Water Quality Control 
Commission 
 
Mariel Nanasi  
300 East Marcy St.  
Santa Fe, NM 87501  
(505) 469-4060  
mariel@seedsbeneaththesnow.com    
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Christopher A. Dodd  
Dodd Law Office, LLC  
500 Marquette Ave. NW, Suite 1330  
Albuquerque, NM 87102  
(505) 475-2742  
chris@doddnm.com   
Attorneys for New Energy Economy  
 
Gail Evans 
Colin Cox 
1025 ½ Lomas NW 
Albuquerque, NM 87102 
(505) 463-5293 
gevans@biologicaldiversity.org  
ccox@biologicaldiversity.org  
 
Attorneys for Center for Biological Diversity 

 
Daniel Tso 
92 Rd 3050 
Aztec, NM 87410 
detso49@yahoo.com  
 
Mario Atencio 
9180 Coors Blvd NW Apt 1807 
Albuquerque, NM 87120 
mpatencio@gmail.com  
 
Samuel Sage 
2739 Finch Ave. 
Farmington, NM 87401 
samuel.sage@dine-care.org  
 
Michael Hightower 
mmhightower@q.com 

 
      
 
 
/s/ Tim Davis 
Tim Davis 
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