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STATE OF NEW MEXICO

BEFORE THE WATER QUALITY CONTROL COMMISSION

IN THE MATTER OF PROPOSED
AMENDMENTS to 20.6.8 NMAC — Ground and
Surfuce Water Protection — Supplemental

Requirements for Reuse of Treated Produced Wafter No. WQCC 25-34 (R)

Water Access Treatment & Reuse Alliance,

Petitioner,

ENERGY TRADE ASSOCITATIONS’ RESPONSE IN OPPOSITION TO JOINT MOTION
TO DISPOSE OF THE WATR ALLIANCE PETITION QUTRIGHT

Pursuant to 20.1.6.207 NMAC, the New Mexico Oil and Gas Association (“NMOGA”),
Independent Petroleum Association of New Mexico (“IPANM”), and Permian Basin Petroleum
Association (“PBPA”) (together, NMOGA, IPANM, and PBPA are referred to as the “Energy Trade
Associations”) hereby file this response in opposition to New Energy Economy, the Center for

Biological Diversity, Mario Atencio and Daniel Tso’s (collectively the “NGOs™)} Joint Motion to
B

Sy

Dispose of the WATR Alliance Petition Outright (“Joint Motion”).

ARGUMENT

L. The Doctrines of Res Judicata and Collateral Estoppel Cannot Be Applied to
Dispose of this Rulemaking Proceeding

The NGOs improperly invoke the doctiines of collateral estoppel and res judicata in an
attempt to prematurely dispose of WATR Alliance’s proposed amendments to the Water Quality
Control Commission’s (*Commission or WQCC™) Supplemental Requirements for Water Reuse
at 20.6.8 NMAC,

Res judicata and collateral estoppel are “judicial economy measure[s] to prevent litigation

kA
%,

of a [claim or] issue already judicially decided.” International Paper Co. v. Farrar, 1985-NMSC-



046, § 10, 102 N.M. 739. “It is the burden of the movant invoking the doctrine of collateral
estoppel to introduce sufficient evidence for the court to rule whether the doctrine is applicable.”
Id., 9§ 11. The NGOs contend that res judicata and collateral estoppel preclude the Commission
from considering WATR Alliance’s Petition because the same issues were already “litigated” in
the Commission’s previous rulemaking proceeding under WQCC No. 23-84(R). As explained in
Petitioner’s Response (filed Aug. 8, 2025), there are two clear reasons that the doctrines of res
judicata and collateral estoppel do not apply.

First, a fatal flaw in the NGO’s position is that the Commission’s adoption of regulations
in the prior rulemaking proceeding is not litigation. The New Mexico Appellate courts have
routinely held that administrative rulemaking is “quite distinct in ... application and function”
from an adjudication. Earthworks’ Oil & Gas Accountability Profect v. New Mexico Oil
Conservation Comm’n, 2016-NMCA-055. “[Aldjudications resolve disputes among specific
individuals in specific cases, whereas rulemaking affects the rights of broad classes of unspecified
individuals. Second, because adjudications involve concrete disputes, they have an immediate
effect on specific individuals (those involved in the dispute). Rulemaking, in contrast, 1s
prospective, and has a definitive effect on individuals only after the rule subsequently is applied.”
Rauscher, Pierce, Refsnes, Inc. v. Taxation and Revenue Dep't, 2002-NMSC-013, § 42, 132 NM,
226.

Consistent with the Court of Appeals’ holding in Gila Resources Information Project v.
New Mexico Water Quality Control Comm 'n, 2015-NMCA-076, ¥ 44, 355 P.3d 36, “because the
at-issue rule-making proceeding was not an adjudication, the principle of collateral estoppel has
no bearing on the Commission's decision to adopt the Regulations.” See also, In re Mokiligon,

2005-NMCA-021, 106 P.3d 584 (rejecting the state’s argument that res judicata or collateral



estoppel can be applied to bar a petition for name change because “a petition for a name change
does not ask the court to resolve a dispute between parties and, therefore, is not, in the strictest
sense, litigation.”); International Paper Co., 1985-NMSC-046, 9 8 (these doctrines can only be
used “when an issue is actually and fully litigated™).

Second, the WATR Petition is distinct from the rulemaking petition filed by the New
Mexico Environment Department (‘NMED”) in late 2023 (“NMED Petition™). To be subject to
the doctrines of res judicata or collateral estoppel, the same issue must have been “actually litigated
in the prior adjudication.” Ideal v. Burlington Res. Oil & Gas, LP, 2010-NMSC-022, ¥ 9, 148
N.M. 228. Although the 2023 Petition generally addressed the subject of reuse of treated produced
water, it did not litigate the same issues as are presented in the WATR Petition. Rather than the
detailed standards proposed by the WATR Alliance, the NMED Petition sought to prohibit all reuse
of treated produced water until standards were adopted by the Commission.

Because res judicata and collateral estoppel do not apply, the Joint Motion must be
dismissed.

IL.  NMOGA and WATR Alliance Are Not in Privity

The Joint Motion must also be rejected because the WATR Alliance is not in privity with
NMOGA.!

The lynchpin of the NGO’s motion is that “NMOGA and WATR [Alliance] are in privity
with each other.” Joint Motion at 4. To find privity, “a court must determine whether a.party is so
identifted in interest with another that the party represents the same legal right. Bounds v. Hamletr,

2011-NMCA-078, 9 30, 150 N.M. 389. “Privity requires, at a minimum, a substantial identity

! The NGOs assertions regarding a connection between WATR Alliance and the New Mexico
Produced Water Research Consortium are not relevant to the privity analysis because the
NMPWRC was not a participant in the prior rulemaking.
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between the issues in controversy and showing that the parties in the two actions are really and
substantially in interest the same.” Deflon v. Sawyers, 2006-NMSC-025, 9 2, 139 N M. 637; see
also Fogelson v. Wallace, 201 7-NMCA-089, 9 26, 406 P.3d 1012 (privity exists “when the interests
of a corporate entity and members of its ownership group “fully coincide™).

The Joint Motion identifies purported ties between NMOGA and six members of WATR
Alliance’s leadership team alleged in the Joint Motion. But these alleged ties, even if they were
true, are not sufficient to find privity between the two organizations. NMOGA cannot represent
the same legal right as WATR Alliance because the organizations do not serve the same interest.
As described in the Petition, WATR Alliance is coalition of “water stakeholders™ dedicated to
“increasing water supplies in New Mexico and the broader Southwest.” Petition § 4. The WATR
Alliance’s diverse membership includes “municipalities, global and local engineering
organizations and professionals, ranchers and other agricultural stakeholders, global and local
water ftreatiment organizations, water resource professionals, hydrogeologists, landowners,
technology organizations, water infrastructure organizations, energy producers, water recycling
organizations, and others”. Id.

NMOGA on the other hand is a coalition of oil and natural gas companies, individuals, and
stakeholders dedicated to promoting the same and environmentally responsible development of oil
and gas resources in New Mexico. NMOGA’s diverse membership includes 180 companies who
account for 95% of the oil and gas activity in New Mexico and represent every aspect of the oil
and gas industry in New Mexico. NMOGA’s members have a vested interest in protecting the
environment including air quality and responsible use of water resources in the state.

Without basis, the NGOs assume that NMOGA and the WATR Alliance are in privity since

both generally support reuse of treated produced water. But NMOGA had no role in the



development of the WATR Alliance Petition whatsoever. In short, the WATR Alliance and
NMOGA are different entities, with different constituents, different interests, and no legal
connection.

III.  This Rulemaking Proceeding Presents New Issues That Should Be Considered by the
Commission

Finally, the NGO’s claim that the pending rulemaking proceeding merely “revisits” the
issues previously considered by the Commission in the NMED Petition, WQCC 23-84(R), wildly
misrepresents the substance of WATR Alliance’s proposal. Rather than the outright ban at issue
in the WQCC 23-84(R), the WATR Alliance Petition proposes a detailed permitting program to
allow for the discharge, treatment, and certain reuse of produced water outside of the oil and gas
sector, consistent with statutory mandate at Section 74-6-4 of the Water Quality Act and the action
items identified by the Governor in the 50-Year Water Action Plan.

The Energy Trade Associations are still evaluating the specific provisions of the WATR
Alliance Petition. While the Energy Trade Associations have not taken a position on the merits of
the specific amendments, they generally support amendments to the Rule, including adoption of
scientific based water quality standards that protect human health and the environment, while at
the same time encouraging reuse and promoting New Mexico’s continued leadership in reuse of

treated produced water.

CONCLUSION

For the reasons stated herein, and the detailed arguments in Petitioner’s Response, the
Commission should deny the Joint Motion and proceed with setting a procedural schedule in

preparation for a December 2025 hearing.



Respectfully submitted,
SPENCER FANE, LLP

By: /s/ Jeffiey J. Wechsler
Jeffrey J. Wechsler
Sharon T. Shaheen
Kari E. Olson

P.O. Box 2307

Santa Fe, New Mexico, 87504

505-986-2504

iwechsler@spencerfane.com

sshaheen({@spencerfane.com
kaolson@spencerfane.com
cc:_tpacheco(@spencerfane.com

Attorneys for New Mexico Oil and Gas Association,
Independent Petroleum Association of New Mexico,
and Permian Basin Petroleum Association



CERTIFICATE OF SERVICE

I certify that on August 11, 2025 a copy of the foregoing Energy Trade Association’s
Response in Opposition to Joint Motion to Dispose of the WATR Alliance Petition Qutright

was emailed to the following;

Pamela Jones

Luis Lopez

Water Quality Control Commission
1190 Saint Francis Drive, Suite $2102
Santa Fe, New Mexico 87505

(505) 660-4305
pamela.jones(@env.nm.pov
luis.fopez@env.nm.gov

Eduardo Ugarte 11

Assistant Attorney General

New Mexico Department of Justice
P.O. Box 1508

Santa Fe, New Mexico 87504
eugarte(@nmdoj.gov

Counsel for the Water Quality Control
Conunnission

Mathias Sayer

Jennifer Bradfute

Bradfute Consulting & Legal Services d/b/a
Bradfute Sayer P.C.

P.Q. Box 90233

Albuquerque, NM 87199

matthias(@bradfutelaw.com

jennifer@@bradfutelaw.com

Attorneys for the WATR Alliance

Mariel Nanasi

422 Old Santa Fe Trail
Santa Fe, NM 87501
(505) 469-4060

mnanasigq}.newcncrgycconom Y.Org

Attorney for New Fnergy Fconomy

Daniel Tso
92 Rd 3050
Aztec, NM 87410

detsod9@yahoo.com

Felicia Orth

Hearing Officer

Water Quality Control Commission
1190 Saint Francis Drive, Suite 52102
Santa Fe, New Mexico 87505
Felicia.L.Orth{@gmail.com

Andrew P. Knight

Assistant General Counsel -

New Mexico Environment Department
121 Tijeras Ave NE, Suite 1000
Albuquerque, NM 87102

(505) 470-8215

andrew knight@@env.nm.oov
Counsel for NMED

Gail Evans

Colin Cox

1025 V2 Lomas NW
Albuquerque, NM 87102

(832) 316-0580
gevans@biologicaldiversity.org
ccox(@ibiologicaldiversity.org

Attorneys for Center for Biological Diversity

Tim Davis

301 N. Guadalupe 5t.

Ste. 201

Santa Fe, NM 87501

(205) 913-6425
tdavisi@wildearthguardians.org

Attorney for Wildearth Guardians

Mario Atencio
9180 Coors Blvd NW Apt 1807
Albuquerque, NM 87120

mpatencio@gmail.com




Tannis Fox

Western Environmental Law Center
409 East Palace Avenue, Suite 2
Santa Fe, New Mexico 87501

(505) 629-0732
fox{@westernlaw.org

Attorney for Western Environmental Law Center

Lila C. Jones

Adam Rankin

Cristina Mulcahy
Holland and Hart, LLP
110 N. Guadalupe, Suite 1
Santa Fe, NM 87501
(505) 988-4421

agrankin{@hollandhart.com
camulecahy(@hollandhart.com

Icionesf@hollandhart.com

Attorneys_for Oxy USA, Inc.

Jolene L. McCaleb

Elizabeth Newlin Taylor
Taylor & McCaleb, P.A.

P.O. Box 2540

Corrales, NM 87048-2540
(505) 888-6600
imccaleb@taylormecateb.com
etavlor@tavlormcecaleb.com
sherbst@taylormecaleb.com

Atiorneys for Select Water Solutions, Inc.

Nicolas R. Maxwell

P.O. Box 1064

Hobbs, New Mexico 88241
(575) 441-3560
spectori@sunshineaundit.com

Bruce Wetherbee

60 Thoreaun Street #103
Concord, Massachuseits 01742
{505) 501-1570

editor@thecandlepublishing.com

Jeffrey J. Wechsler

Kari E. Olson

Sharon T. Shaheen

Spencer Fane LLP

P.0. Box 2307

Santa Fe, New Mexico, 87504
505-986-2504
iwechsler@spencerfane.com
kaolson(@spencerfane com

sshaheen@spencerfane.com

cc: tpacheco(@spencerfane.com

Attorneys for NMOGA, IPANM, & PBPA

s/ Jeffrey J. Wechsler

Jeffrey J. Wechsler



