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STATE OF NEW MEXICO
BEFORE THE SECRETARY OF THE ENVIRONMENT
IN THE MATTER OF:
THE APPLICATION AQB 26-57

OF YUCCA GROWTH INFRASTRUCTURE, LLC
FOR AN AIR QUALITY PERMIT

NO. 10883

NEW ENERGY ECONOMY’S RESPONSE
TO YGI/BLOOM ENERGY’S REQUEST FOR DENIAL OF DISCOVERY

INTRODUCTION

Applicants attempt to portray New Energy Economy’s discovery requests as an improper
inquiry into Bloom Energy’s business operations rather than the subject matter of this
proceeding. That characterization is incorrect.

This is not simply an application submitted by Yucca Growth Infrastructure, LLC. The
Application itself was executed and certified by Marisa Blackshire, Vice President of
Environmental and Regulatory Law for Bloom Energy,! on behalf of the proposed new source,
Bloom Energy’s solid oxide fuel cells. Bloom Energy is not a peripheral equipment supplier; it is
the company whose technology forms the very foundation of this permit application and whose
emissions data, engineering assumptions, manufacturing capabilities, fuel-cell performance, and
technical representations are relied upon throughout the Application. The questions directed to
Bloom Energy therefore go directly to the evidentiary basis upon which the Department is being

asked to issue this permit.

! The Applicants’ signatory in this case is Marisa Blackshire, Vice President Environmental and
Regulatory Law at Bloom Energy. YGI Application NSR permit application, April 2026, at 648 of 648.
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Moreover, the factual landscape of this proceeding has changed dramatically since the
Application was filed. On March 20, 2026, the New Mexico Commissioner of Public Lands
denied Energy Transfer’s applications for the rights-of-way and business lease necessary to
construct the proposed Green Chili Lateral natural gas pipeline that would supply approximately
400 million cubic feet of natural gas per day to Project Jupiter. On July 14, 2026, following a
request for reconsideration, the Commissioner again denied those applications, concluding that
the pipeline was not in the best interests of the State Land Trust and advising that the only
remaining avenue for relief is an administrative appeal. As matters presently stand, Applicants
possess no legal authorization to construct the only identified fuel supply for the proposed
source.

Those developments make New Energy Economy’s discovery not merely relevant—they
make it indispensable.

Nearly every interrogatory and request for production is directed to the requirements of
20.2.7.208(G) NMAC, which provides that the Department shall deny a permit if the proposed
source cannot be produced in a timely fashion. The requested discovery seeks information
concerning Bloom Energy’s manufacturing capacity, engineering validation, emissions testing,
project delivery schedule, supply-chain constraints, fuel-cell performance, Project Jupiter’s
construction schedule, contingency planning, and, critically, Applicants’ ability to lawfully
obtain and deliver the fuel necessary to operate the proposed source. These are not collateral or
obscure issues; they are the very issues that determine whether Project Jupiter is capable of being
constructed and operated as proposed.

Applicants’ assertion that these subjects lie outside the scope of this proceeding turns the

Department’s regulation on its head. If Bloom Energy cannot manufacture the equipment at the



required scale, if the technology has never been demonstrated at anything approaching this size,
if the only identified natural gas pipeline has been denied the approvals necessary for
construction, if Applicants have no legally obtainable alternative fuel supply, or if the project
cannot be completed within the timeframe represented in the Application, then the Department
cannot lawfully conclude that the requirements of 20.2.7.208(G) NMAC have been satisfied.
The fact that these questions may be uncomfortable for Applicants to answer is not a
basis for refusing discovery. The governing standard is relevance. Here, the requested discovery
goes directly to the feasibility, reliability, timely construction, and lawful operation of the
proposed new source. Those are not peripheral issues—they are among the most material and

dispositive issues in this entire permitting proceeding.

I. YGI/BLOOM ENERGY MISCHARACTERIZES THE DISCOVERY
REQUESTS

Applicants repeatedly characterize New Energy Economy’s discovery requests as seeking

99 ¢ 99 ¢ 99 ¢

information concerning “water,” “waste,” “manufacturing” “project completion schedules,” and
other supposedly collateral matters. That characterization ignores both the governing regulation
and the central factual issue presented by this proceeding.

This is not an ordinary air permit application involving a mature, commercially proven
technology.

Project Jupiter proposes the largest deployment of Bloom Energy Solid Oxide Fuel Cell
technology ever attempted anywhere in the world—approximately 2,460 MW generated by
approximately 2,275 Bloom Energy individual fuel cells. By Applicants’ own representations, no
comparable facility exists. The largest existing Bloom installation appears to be approximately

40 MW in Korea, making Project Jupiter roughly sixty times larger than Bloom's largest

demonstrated deployment.



One of the central questions before the Department is therefore not merely whether
emissions from a single Bloom Energy’s fuel cell satisfy regulatory limits. Rather, the
Department must determine whether this unprecedented new source can actually be constructed
and operated as represented and whether the permit application rests upon substantial evidence
rather than speculation.? Lytle v. Jordan, 2001-NMSC-016 932; See, Marjon v. Quintana, 82
N.M. 496, 497, 484 P.2d 338, 339 (1971). (“[T]o be substantial, it must be such relative evidence
as a reasonable mind is willing to accept as adequate support for a conclusion, and it must
amount to more than mere speculation or conjecture.” (citations omitted)); Baca v. Bueno
Foods, 108 N.M. 98, 102, 766 P.2d 1332, 1336 (Ct.App.1988). (“Evidence from which a
proposition can be derived only by speculation among equally plausible alternatives is not
substantial evidence of the proposition.”)

That question goes directly to 20.2.7.208(G) NMAC, which requires denial where “the
source cannot be produced in a timely manner.” NEE’s discovery requests were expressly
drafted to address that regulatory requirement.

Applicants repeatedly dismiss inquiries concerning manufacturing capacity, supply-chain
limitations, construction schedules, fuel supply, contingency planning, engineering validation,
and Project Jupiter’s ability to obtain approximately 400 million cubic feet of natural gas per day
as somehow beyond the scope of this proceeding. They are not.

Those subjects determine whether the proposed source can actually exist.

2 “Do Bloom’s Fuel Cells Work As claimed? Data Says No,” Hunterbrook, July 30, 2026,
https://newsletter.hntrbrk.com/p/do-blooms-fuel-cells-work-as-
claimed?publication_id=2442504&post_id=208995089& isFreemail=true&r=5Swpwgb&triedRedirect=tru
e&utm_source=substack&utm_medium=email. Incorporated and attached as Exhibit A.




If Bloom Energy cannot manufacture the equipment, if the required materials cannot be
obtained, if the fuel supply cannot legally be delivered, if the project cannot be constructed
within the proposed schedule, or if the emissions assumptions rest upon testing that has never
been validated at comparable scale, then the application fails for reasons directly relevant to the
Air Quality Act and the Department’s own regulations.

These discovery requests are not spurious they are directly relevant to the Department’s

rules.

IL. THIS IS A HIGHLY TECHNICAL CASE IN WHICH DISCOVERY IS
PARTICULARLY NECESSARY

Applicants also argue that discovery is unnecessary because the administrative record,
draft permit, and Statement of Basis will eventually be produced (at present thousands of pages
produced four days before technical testimony is due).

Applicants’ argument misunderstands the function of discovery.

Applicants’ assertion that New Energy Economy can simply rely upon the administrative
record ignores the practical realities of this proceeding and underscores why discovery is
indispensable.

According to NMED, the administrative record will consist of thousands of pages and
will not be produced until four days before technical testimony is due. That schedule is
fundamentally prejudicial. It is simply unrealistic to expect a party, its counsel, and retained
technical experts to download, review, analyze, organize, and understand a record of that
magnitude in four days; identify omissions or inconsistencies; determine what additional
discovery is required; consult with experts; prepare coherent testimony; and professionally

respond to one of the most technically complex air permit applications ever filed in New Mexico.



Discovery exists precisely because parties are not required to accept whatever documents
Applicants or NMED elects to include in the administrative record. The administrative record is
necessarily retrospective and selective; it is not a substitute for sworn discovery directed to issues
that remain disputed. Nor can discovery meaningfully follow production of the administrative
record when the procedural schedule leaves no practical opportunity to review the record,
propound additional discovery, receive responses, incorporate those responses into expert
analyses, and prepare testimony.

This is not a routine permitting matter. Project Jupiter proposes what Applicants describe
as approximately 2,275 Bloom Energy Solid Oxide Fuel Cells producing approximately 2.46
gigawatts of electricity—an unprecedented industrial project raising highly technical issues
concerning engineering design, emissions performance, manufacturing capability, fuel supply,
construction feasibility, and compliance with 20.2.7.208(G) NMAC. Effective participation in
such a proceeding requires adequate time to analyze the evidentiary record and conduct
meaningful discovery.

Fundamental fairness and due process require a meaningful opportunity to prepare one’s
case—not merely the theoretical opportunity to receive thousands of pages of documents days
before expert testimony is due. A schedule that effectively prevents parties and their experts
from reviewing the record, identifying deficiencies, conducting follow-up discovery, and
presenting informed testimony does not promote efficient adjudication; it deprives intervenors of
a meaningful opportunity to test Applicants’ evidence. The Hearing Officer should reject
Applicants’ suggestion that production of a massive administrative record on the eve of technical
testimony can substitute for timely discovery on the central issues presented in this proceeding.

The Hearing Officer should also reconsider the extraordinarily compressed procedural schedule,



which serves no discernible purpose other than to prejudice meaningful participation in this
proceeding. Even under the previously proposed October schedule, intervenors faced significant
challenges in retaining experts, reviewing technical materials, conducting discovery, and
preparing competent testimony. The accelerated September schedule effectively cuts off those
efforts before they can reasonably be completed. This is not a routine permitting matter; it is one
of the most technically complex air permit proceedings ever brought before the Department,
involving unprecedented engineering, emissions modeling, fuel supply, manufacturing
capability, and operational performance issues. Compressing discovery and expert preparation
into an unreasonably short timeframe does not promote efficiency—it undermines the
development of a complete and reliable evidentiary record. It prejudices opponents.

Discovery exists precisely because parties are entitled to obtain information not contained
in the administrative record or in the YGI/Bloom Energy Application when such information
bears directly upon disputed factual issues.

Here, Applicants propose a project unlike anything previously constructed. There is no
operating facility against which the Department can compare Applicants’ assumptions. Instead,
Applicants ask the Department to extrapolate emissions, construction feasibility, manufacturing
capability, fuel availability, and operational performance from technologies and deployments
that are orders of magnitude smaller than Project Jupiter.

Under those circumstances, internal engineering analyses, manufacturing schedules,
contingency plans, risk assessments, validation studies, supply-chain analyses, and project
completion schedules become uniquely relevant because they reveal what Applicants know

regarding the feasibility of constructing and operating the proposed source.?

‘Id



Those documents are unavailable from any public source.

IV.  THE REQUESTS ARE NARROWLY TAILORED TO MATERIAL ISSUES

Applicants repeatedly label NEE’s requests “harassing” while never explaining why
answering straightforward factual questions would impose an unreasonable burden.
For example, NEE seeks:

o the engineering basis demonstrating that Bloom Energy’s technology can reliably operate
at approximately 2,460 MW;

o the emissions testing supporting extrapolation from a single tested module to

approximately 2,275 operating fuel cells;

Bloom’s manufacturing capacity and delivery schedule;

Project Jupiter’s construction schedule;

internal risk assessments concerning completion of the project;

contingency planning regarding the denied Green Chili Lateral pipeline; and

analyses concerning whether Project Jupiter can satisfy 20.2.7.208(G).

These are not obscure subjects. They are fundamental facts that any developer proposing one of
the largest industrial facilities ever constructed should already possess. Indeed, if Applicants lack

these analyses, that absence itself is highly relevant.

IV.  YGI’S ARGUMENT CONFIRMS WHY DISCOVERY IS NECESSARY

Perhaps most tellingly, Applicants repeatedly argue that NEE is not entitled to
information concerning manufacturing capacity, project schedules, internal risk assessments,
pipeline feasibility, or contingency planning because those subjects supposedly lie outside the
scope of this proceeding.

That assertion effectively asks the Hearing Officer to accept Applicants’ representations
at face value while denying parties any meaningful opportunity to test whether those
representations are supported by competent evidence.

Due process requires more. Public Serv. Co. of N.M. v. N.M. Pub. Regul. Comm’n, 2019-

NMSC-012, 9 102, 444 P.3d 460 (quoting Albuquerque Bernalillo County Water Utility



Authority v. NMPRC, 2010-NMSC-013, § 21, and Jones v. N.M. State Racing Comm ’n, 1983-
NMSC-089, § 6). (“The fundamental requirements of due process in an administrative context
are reasonable notice and opportunity to be heard and present any claim or defense.”)

Where an applicant proposes an unprecedented industrial source dependent upon
unproven engineering assumptions, unprecedented manufacturing commitments, unbuilt fuel
infrastructure, and emissions extrapolated from testing representing only a minute fraction of the
proposed facility, opposing parties must be afforded a meaningful opportunity to examine the
factual basis underlying those claims.

Without discovery, the proceeding devolves into little more than Applicants’ unsupported
assurances. The purpose of an adjudicatory hearing is to test evidence—not simply accept it.
“Due process is provided when a defendant has timely notice ...; a reasonable opportunity to be
heard; a reasonable opportunity to confront and cross-examine adverse witnesses and present
evidence ...” Atherton v. Gopin, 2015-NMCA-087, 4 30, 355 P.3d 804; In the Matter of Pamela
AG, 2006-NMSC-019, 915. (“The purpose is to ensure the integrity of the fact-finding process by
subjecting it to rigorous testing in the context of an adversary proceeding before the trier of fact.”
(internal quotations omitted)). Here, the requested discovery goes to the heart of whether Project
Jupiter can be built, whether it can operate as represented, and whether the Department can
lawfully conclude that the statutory and regulatory prerequisites for permit issuance have been
satisfied.

CONCLUSION

Due process requires a meaningful opportunity to be heard, not merely the theoretical
opportunity to participate. A schedule that deprives parties of sufficient time to review the

administrative record, conduct discovery, consult with experts, and prepare technically



competent testimony risks transforming this proceeding into one where only the Applicants have
a realistic opportunity to present its case. The October hearing date is already a hyper-narrowed
timeline. The September hearing date is prejudicial because it means that we are tasked with
providing technical testimony from expert witnesses who will not have had the benefit of
answers to discovery or the thousands of pages in the administrative record; Such a schedule and
process is both extraordinary and prejudicial. It effectively requires intervenors to submit expert
testimony blind—without the benefit of highly relevant discovery responses or review of the
thousands of pages comprising the administrative record—thereby depriving the parties of a
meaningful opportunity to prepare and present competent technical evidence. The Applicants’
and Department’s interest in administrative efficiency cannot come at the expense of a full, fair,

and informed adjudication of an application of this magnitude.

Respectfully submitted this 3rd day of August, 2026,

NEW ENERGY ECONOMY

By: /s/ Mariel Nanasi

Mariel Nanasi

Christopher Dodd

Attorneys for New Energy Economy

422 Old Santa Fe Trail Santa Fe, NM 87501
MNanasi@NewEnergyEconomy.org
chris@fayerbergdodd.com

505.469.4060.
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CERTIFICATE OF SERVICE

I hereby certify that on the 3rd day of August 2026, a copy of the foregoing was sent to the

following parties or counsel of record via electronic mail:
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Max Shepherd
max.shepherd@comcast.net
Hearing Officer

Luis Lopez
Luis.lopez@env.nm.gov
Hearing Clerk

Christopher Vigil

Brian Yardman-Frank

New Mexico Environment Department
Office of General Counsel

121 Tijeras Avenue NE, Suite 1000
Albuquerque, NM 87102
christopherlJ.vigil@env.nm.gov
brian.yardman-frank@env.nm.gov
Counsel for NMED

Zachary E. Ogaz, General Counsel

New Mexico Environment Department
PO Box 5469, Santa Fe, NM 87502-5469
Zachary.ogaz@env.nm.gov

Counsel for NMED

Jennifer L. Bradfute

David Kirmse

P.O. Box 90233

Albuquerque, NM 87199

Telephone: (505) 264-8740
jennifer@bradfutelaw.com
david@bradfutelaw.com

Counsel for Applicant Yucca Growth
Infrastructure, LLC

Nicholas R. Maxwell

P.O. Box 1064

Hobbs, NM 88241
inspector(@sunshineaudit.com
Pro Se Intervenor

Bruce Wetherbee

60 Thoreau Street #103

Concord, MA 01742
editor@thecandlepublishing.com
Pro Se Intervenor

Jennifer L. Biever

Carlos Romo

Williams Weese Pepple & Ferguson, P.C.
1801 California Street, Suite 3400
Denver, CO 80202
jbiever@williamsweese.com
cromo(@williamsweese.com

Counsel for Applicant Yucca Growth
Infrastructure, LLC

Colin Cox

Gail Evans

The Center for Biological Diversity

1025 %2 Lomas NW

Albuquerque, New Mexico 87102
ccox(@biologicaldiversity.org
gevans@biologicaldiversity.org

Counsel for Center for Biological Diversity

Maslyn Locke

Senior Staff Attorney

Eric Jantz

Legal Director

New Mexico Environmental
Law Center

Tel.: (505) 989-9022
mlocke@nmelc.org
ejantz@nmelc.org

Counsel for Vivian Fuller
and Jose Saldaiia Jr.

Joe Cardillo

344 4t Street SW
Albuquerque, NM 87102
JOe(@progressnownm.org
Pro Se Intervenor

Esperanza Chairez
Zephyr Jaramillo

Youth United for Climate Crisis Action
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Yiwei Chen

Economic Development New Mexico
P.O. Box 20003

Santa Fe, NM 87504-5003

(505) 394-5481
Yiwei.chen@edd.nm.gov

Nathaniel Chakeres

General Counsel New Mexico
Office of the State Engineer
P.O. Box 25102

Santa Fe, NM 87504-5012
(505) 231-4459
nathaniel.chakeres@ose.nm.gov

Christine Dobbin

1 Cielo Azul Anthony, NM 88021
(915) 412-9148
dobbin.cc@gmail.com

Andre Makarski

United Association Local 412
510 San Pedro

Albuquerque, NM 87108
andre(@ualocal412.org

By: /s/ Mariel Nanasi
NEW ENERGY ECONOMY

Mariel Nanasi

Christopher Dodd

Attorney for New Energy Economy
422 Old Santa Fe Trail

Santa Fe, NM 87501

MNanasi@NewEnergyEconomy.org

chris@fayerbergdodd.com
505.469.4060.

Isaiah Zemke
izemke@smwlu49.org
Sheet Metal Workers
Local Union No. 49

Darrell Deaguero,
Darrell.deaguero@]liunal 6.org
May Va Lor, mlor@liuna.org
LIUNA Local 16

Alfonso “Fonze” Martinez, Jr.,
Business Manager/Financial Secretary
alfonso@ibew611.org
markgtrujillo@ibew611.org
smaeznm(@gmail.com

IBEW Local Union 611

Courtenay Eichhorst

411 Arizona St.

Albuquerque, NM 87109
courtenaye(@ualocal412.org

New Mexico Building and Construction
Trades Council
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