RECEIVED

By The Office Of The Secretary at 4:37 pm, Aug 12, 2026

STATE OF NEW MEXICO
BEFORE THE SECRETARY OF THE ENVIRONMENT

IN THE MATTER OF:

THE APPLICATION AQB 26-57
OF YUCCA GROWTH INFRASTRUCTURE, LLC

FOR AN AIR QUALITY PERMIT

NO. 10883

ORDER

This matter having come before me on the Motion of New Energy Economy
(NEE) to reconsider my Sua Sponte Order filed August 10, 2026 denying NEE’s
motion to dismiss this air quality permit application. In support of its motion NEE
argues in part that in reaching my decision to deny the motion to dismiss I had
impermissibly shifted the burden of proof to the Movant.

NEE is of course correct that Applicants bear the burden of demonstrating that
the permit application before the Department satisfies the applicable requirements
of the Air Quality Control Act and the Department’s regulations. See, 20.2.70.302
NMAC. (Permit Content includes all permit conditions.)

NEE is, however, not correct in asserting that I have shifted the burden of
proofin my Order. What the Sua Sponte Order of August 10, 2026 does is simply to
shift the time when this matter should be heard.

Under the administrative permitting rules, all the parties submit their
respective Statements of Intent (“SOI”) by the deadline set in the rules or by order of

the Hearing Officer. 20.1.4.300(B). Applicant’s technical testimony is, therefore,
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not due until August 24, 2026, which is only 12 days away.

Applicant is aware of the pipeline issue and that issue by necessity will factor
in Applicant’s technical testimony filed on the 24th, A motion to dismiss could be filed
after that date and Applicant would have the burden of proving that it had the ability
to provide the fuel necessary to operate the facility.

A hearing on a motion to dismiss would allow the parties to present evidence
under oath and would also allow for cross-examination which would not be available
if the 1ssue were to be presented through briefing.

This decisionis also consistent with the accept principle that discovery is not
allowed in air quality permit proceedings. See my Order of August 11, 2026.

For the reasons stated above NEE’s motion to reconsider is denied.

Haw Shepterd

Hearing Officer
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/s/ Luis Lopez

Luis Lopez, Hearing Clerk

Office of Public Facilitation

New Mexico Environment Department
Direct: 505-490-0186
luis.lopez@env.nm.gov
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