


 

 

 

 

 

 
 

On August 12, 2026, the former Hearing Officer in this proceeding issued an Order 

2 By way of explanation, the Order stated that the inclusion of 20.1.4.200(E) 

NMAC

permit hearing rules may be inferred to bar discovery in all proceedings not concerning solid 

waste, and that the Air Quality Control Act does provide a statutory basis for discovery in air 

 
2 Dkt. No. AQB 26-57, Order, ¶ 2 (Aug. 12, 2026). Available at: https://www.env.nm.gov/opf/wp-
content/uploads/sites/13/2026/07/2026-08-12-AQB-26-57-Order-Consolidated-Discovery-
filed.pdf.  



 

permit proceedings.3,4 

By declaring that discovery is not permitted in air permit hearings writ large, this Order 

violates , as well as New Mexico law governing air permit 

proceedings. This Order must be corrected. Discovery is legally permitted in air permit hearings 

and must be allowed in this proceeding to satisfy due process.  

  

No part of the regulations governing Department permit proceedings bars or sets 

limitations on discovery in air permit proceedings. See 20.1.4 NMAC. Further, New Mexico 

 similar air 

permit proceedings. See Southwest Org. Project v. Albuquerque-Bernalillo County Air Quality 

Control Board, 2021-NMCA-005, ¶¶ 25-28 

in an Albuquerque-Bernalillo County Air Quality Control Board air permit proceeding). In the 

Southwest proceeding, the authority of the Albuquerque-Bernalillo County Air Quality Control 

Board was governed by 20.11.81 NMAC, procedural regulations derived from statutory authority 

granted to the Board under NMSA 1978, §§ 74-2-5 (1967) and 74-2-7 (1972). These provisions 

of the Air Quality Control Act grant parallel authority to local boards and to the Environmental 

including regulations in air permit proceedings. 

Unlike the Albuquerque-Bernalillo County Air Quality Control Board, the EIB has not 

chosen to promulgate rules on discovery in Departmental air permit proceedings. However, that 

 
3 Id. at ¶ 3. These arguments were incorporated in full from a motion submitted by YGI.  
4 Concerningly, the Department itself seems to support this flawed interpretation, stating in a 

 No. 
AQB 26-57, N.M. Envt. Dept. Response, ¶ 4 (Aug. 3, 2026). Available at: 
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-03-AQB-26-57-
NMED-Resp-to-Mtn-to-Reset-Hrg-filed.pdf. 



 

See 

Archuleta v. Santa Fe Police Dep't ex rel. City of Santa Fe, 2005-NMSC-006, ¶¶ 20-21, 137 

N.M. 161 

[t]he rules of evidence 

are inapplicable in order to facilitate rather than hinder discovery and to allow a full opportunity 

 

Having established that discovery is not barred in air permit proceedings by regulation 

under any part of 20.1.4 NMAC or by statute under the Air Quality Control Act, 20.1.4.200(E) 

NMAC must be interpreted to set additional restrictions on discovery in solid waste permitting 

proceedings, rather than to prevent discovery in all Departmental permitting proceeds outside of 

solid waste. Any other interpretation of the rule would be an unconstitutional restriction on due 

process. , 1986-NMSC-059, ¶ 

19, 104 N.M. 565 (

 

  



 

5 

 
5 At a July 15 Scheduling Conference, the Hearing Officer stated that he would allow discovery 
subject to his approval. Air Quality Bureau YGI Permit Matter Status Conf. at 1:09:07 (July 15, 
2026). Available at: https://www.youtube.com/watch?v=iIjqrOW6p6s. Also at the July 15 

it seems to me that in a case like this, 
discovery has to be  Id. at 
to be some questions that the other party is going to have that can only be addressed by a 

Id. at 1:13:58. Further, in a July 16 Scheduling Order, the Hearing Officer 
wrote that discovery would be allowed  hearing Dkt. No. AQB 26-57, 
Scheduling Order, ¶ 7 (July 16, 2026). Available at: https://www.env.nm.gov/opf/wp-
content/uploads/sites/13/2026/07/2026-07-16-AQB-26-57-Scheduling-Order-filed.pdf. Then, at a 
July 27 Scheduling Conference, 
the discovery would only apply to a solid waste proceeding  there are several rules that just look 



 

 Additionally, a different result the permitting of discovery was required to satisfy 

s annual greenhouse gas 

pollution by nearly a third, in addition to emitting hundreds of tons of criteria air pollutants 

annually. These emissions threaten matters of great personal and public importance, including 

-sustaining climate and environment, personal health, and the public 

welfare of the state of New Mexico.6  

 

 
 been updated, I also see that the hearing officer has some discretion in these 

proceedings  
Status Conf. at 1:13:29 (July 27, 2026). Available at: 
https://www.youtube.com/watch?v=fJBW_9LnyG4. Finally, in a July 29 Scheduling Order, the 
Hearing Officer wrote,  formal discovery will be allowed only 
upon order of the Hearing  No. AQB 26-57, Amended Scheduling Order, ¶ 7 (July 
29, 2026). Available at: https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-
07-29-AQB-26-57-Amended-Sch-Order-filed.pdf. 
6 See, e.g., Emergency Request at 1-2. 
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7 See Dkt. No. AQB 26-57, N.M. Envt. Dept. Response (Aug. 3, 2026). 
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