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NO. 10883

MOTION FOR HEARING OFFICER TO ORDER DISCOVERY

The Center for Biological Diversity, Jose Saldafia Jr. and Vivian Fuller (collectively,
“Movants”) hereby request the Hearing Officer allow for limited discovery related to the air
pollution impacts of the proposed facility and Applicant Yucca Growth Infrastructure, L1.C’s
(“YGI” or “Applicant™) ability to construct the proposed facility in a reasonable time.' Both of
these issues are highly relevant to this proceeding and critical to the New Mexico Environment
Department’s (“Department”) mandate to control air pollution and protect public health and the
environment. 20.2.72.208(A-G) NMAC. The administrative record lacks critical information
necessary for a thorough review of the YGI’s Application, and Movants request discovery to

supplement that record and preserve their ability to meaningfully participate in this hearing.

The Department’s October 9, 2026 filing of the administrative record fails to resolve
these issues and instead raises additional questions about the lack of sufficient information to

evaluate YGI’s Application. Movant’s prior discovery requests to the Applicant and Department

! Pursuant to 20.1.4.200.D(3) NMAC, Movants did not seek concurrence on this motion because
YGI and the Department opposed an October 13, 2026 motion from New Energy Economy
seeking similar relief.



were denied on an improper legal basis. To protect due process, Movants respectfully request

that the Hearing Officer issue an order allowing limited technical discovery in this hearing.

INTRODUCTION

In this proceeding, YGI has presented an Application for a power plant that deploys fuel
cell technology on an untested scale and is projected to become the single largest source of
greenhouse gas emissions in the state of New Mexico. In response, the Department has produced
a technical review of the Application, as well as a Draft Permit and Statement of Basis
supporting the Draft Permit. Each of these documents is replete with missing information and
factual inconsistencies. When interested parties to the proceeding, including Movants, requested
discovery to fill in these foundational informational gaps and interrogate inconsistencies, they
were met with an Order barring all discovery in the proceeding. This Order bases its conclusion

on a flawed legal argument: that discovery is not permitted in any air permit hearing.

ARGUMENT

I. The standing order barring discovery in this proceeding is legally flawed and
must be corrected to comply with due process protections.

On August 12, 2026, the former Hearing Officer in this proceeding issued an Order
barring all discovery. The Order stated that “discovery is not allowed in air quality permit
proceedings.”” By way of explanation, the Order stated that the inclusion of 20.1.4.200(E)
NMAC, “Special Procedures for Hearings Under the Solid Waste Act” in the Department’s
permit hearing rules may be inferred to bar discovery in all proceedings not concerning solid

waste, and that the Air Quality Control Act does provide a statutory basis for discovery in air

2 Dkt. No. AQB 26-57, Order, 9 2 (Aug. 12, 2026). Available at: https://www.env.nm.gov/opf/wp-
content/uploads/sites/13/2026/07/2026-08-12-AQB-26-57-Order-Consolidated-Discovery-

filed.pdf.




permit proceedings.>**

By declaring that discovery is not permitted in air permit hearings writ large, this Order
violates interested parties’ due process rights, as well as New Mexico law governing air permit
proceedings. This Order must be corrected. Discovery is legally permitted in air permit hearings
and must be allowed in this proceeding to satisfy due process.

IL. Discovery is legally permitted in air permit proceedings.

No part of the regulations governing Department permit proceedings bars or sets
limitations on discovery in air permit proceedings. See 20.1.4 NMAC. Further, New Mexico
courts have already affirmed hearing officers’ authority to grant discovery requests in similar air
permit proceedings. See Southwest Org. Project v. Albuquerque-Bernalillo County Air Quality
Control Board, 2021-NMCA-005, 99 25-28 (confirming the Hearing Officer’s grant of discovery
in an Albuquerque-Bernalillo County Air Quality Control Board air permit proceeding). In the
Southwest proceeding, the authority of the Albuquerque-Bernalillo County Air Quality Control
Board was governed by 20.11.81 NMAC, procedural regulations derived from statutory authority
granted to the Board under NMSA 1978, §§ 74-2-5 (1967) and 74-2-7 (1972). These provisions
of the Air Quality Control Act grant parallel authority to local boards and to the Environmental
Improvement Board (“EIB”) to promulgate regulations under the Air Quality Control Act,
including regulations in air permit proceedings.

Unlike the Albuquerque-Bernalillo County Air Quality Control Board, the EIB has not

chosen to promulgate rules on discovery in Departmental air permit proceedings. However, that

3 Id. at 9 3. These arguments were incorporated in full from a motion submitted by YGL

* Concerningly, the Department itself seems to support this flawed interpretation, stating in a
prior filing that “in air quality permit proceedings, SOIs take the place of discovery.” Dkt. No.
AQB 26-57, N.M. Envt. Dept. Response, § 4 (Aug. 3, 2026). Available at:
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-03-AQB-26-57-
NMED-Resp-to-Mtn-to-Reset-Hrg-filed.pdf.




does not prohibit an appointed hearing officer’s ability to implement discovery procedures. See
Archuleta v. Santa Fe Police Dep't ex rel. City of Santa Fe, 2005-NMSC-006, 9 20-21, 137
N.M. 161 (noting that participants may still be “entitled” to discovery when the relevant rules
and regulations are “silent” on the issue, and explaining that while “[t]he technical rules of
evidence and procedure often do not apply in an administrative hearing.... [t]he rules of evidence
are inapplicable in order to facilitate rather than hinder discovery and to allow a full opportunity
to prepare.”).

Having established that discovery is not barred in air permit proceedings by regulation
under any part of 20.1.4 NMAC or by statute under the Air Quality Control Act, 20.1.4.200(E)
NMAC must be interpreted to set additional restrictions on discovery in solid waste permitting
proceedings, rather than to prevent discovery in all Departmental permitting proceeds outside of
solid waste. Any other interpretation of the rule would be an unconstitutional restriction on due
process. See N.M. Indus. Energy Consumers v. N.M. Pub. Serv. Comm 'n,, 1986-NMSC-059, q
19, 104 N.M. 565 (the “express denial of the right to conduct discovery results in a denial of
procedural due process of law.... This is a correct statement of the law.”) (citations omitted).

III.  Due process requires that discovery be granted in this air permit proceeding.

The Supreme Court’s decision in Archuleta v. Santa Fe Police Dep't ex rel. City of Santa
Fe, 2005-NMSC-006, 137 N.M. 161, provides a guiding framework to determine whether
discovery should be granted to interested parties in the current proceeding. Archuleta sets out a
two-part test: first, the Court must determine whether a hearing officer’s denial of discovery was
an abuse of discretion, employing a reasonableness standard. Next, the Court must review de
novo whether due process “required a different result.” 2005-NMSC-006, § 19. In determining
whether a different result is required, the Court applies the Mathews v. Eldridge test. Broadly,

this test states that “[d]ue process is flexible and calls for such procedural protections as the

4



particular situation demands.” /Id. at § 31 (quotations and citations omitted). More specifically,
the Court must examine “[t]he importance of the individual’s and administrative body’s interests,
together with the risk of an erroneous deprivation of such [private] interest through the
procedures used, and the probable value, if any, of additional or substitute procedural
safeguards|.]”/d. at 9 32 (quotations and citations omitted). This inquiry “dictates what additional
process, if any, is due in an administrative proceeding.” /d. (quotations and citations omitted).
Ultimately, the Court “should reverse the ruling if the agency unreasonably or unlawfully

misinterprets or misapplies the law[.]” Id. at q 18.

Here, the August 12 Order denying discovery is a clear abuse of discretion without
rational basis. See Archuleta, 2005-NMSC-006 9 17(“A ruling by an administrative agency is
arbitrary and capricious if it is unreasonable or without a rational basis, when viewed in light of
the whole record.”) (quotations and citations omitted). As stated above, the basis for denial set
out in the Order lacks legal merit and thus is not reasonable. This conclusion is further
underlined by examination of the whole record, which includes statements by the former Hearing
Officer on no fewer than six earlier occasions that discovery would be allowed in the

proceeding.’

> At a July 15 Scheduling Conference, the Hearing Officer stated that he would allow discovery
subject to his approval. Air Quality Bureau YGI Permit Matter Status Conf. at 1:09:07 (July 15,
2026). Available at: https://www.youtube.com/watch?v=iljgrOW6p6s. Also at the July 15
Scheduling Conference, the Hearing Officer stated, “it seems to me that in a case like this,
discovery has to be allowed.” /d. at 1:13:32. Additionally, the Hearing Officer stated, “there’s got
to be some questions that the other party is going to have that can only be addressed by a
discovery request.” /d. at 1:13:58. Further, in a July 16 Scheduling Order, the Hearing Officer
wrote that discovery would be allowed “on order of the hearing officer.” Dkt. No. AQB 26-57,
Scheduling Order, q 7 (July 16, 2026). Available at: https://www.env.nm.gov/opt/wp-
content/uploads/sites/13/2026/07/2026-07-16-AQB-26-57-Scheduling-Order-filed.pdf. Then, at a
July 27 Scheduling Conference, the Hearing Officer stated, “it doesn’t make any sense to me that
the discovery would only apply to a solid waste proceeding — there are several rules that just look
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Additionally, a different result—the permitting of discovery—was required to satisfy
interested parties’ due process rights in this proceeding. Here, participant parties’ interests are
substantial. If issued, the air permit in question will grow the state’s annual greenhouse gas
pollution by nearly a third, in addition to emitting hundreds of tons of criteria air pollutants
annually. These emissions threaten matters of great personal and public importance, including
interested parties’ life-sustaining climate and environment, personal health, and the public
welfare of the state of New Mexico.®

The denial of discovery in this proceeding threatens erroneous deprivation of these
interests. Information required to thoroughly vet the air permit application and ensure that any
permit issued complies with the law has not been gathered or shared with parties to the
proceeding. At baseline, a full and accurate evaluation of any proposed air pollution source must
include whether it complies with the New Mexico Air Quality Control Act, and whether the
Applicant can construct the proposed source in a reasonable amount of time. 20.2.72.208(A-G)
NMAC.

To make this evaluation, interested parties must have access to critical information
currently missing from YGI’s Application, as well as the Department’s Draft Permit and
Statement of Basis. This information includes documentation demonstrating each fuel cell’s

expected production capacity; documentation demonstrating all expected emissions from each

like they haven’t been updated, I also see that the hearing officer has some discretion in these
proceedings — to allow discovery, so that’s my ruling.” Air Quality Bureau YGI Permit Matter
Status Conf. at 1:13:29 (July 27, 2026). Available at:
https://www.youtube.com/watch?v=fJBW_9LnyG4. Finally, in a July 29 Scheduling Order, the
Hearing Officer wrote, “[a]s provided in 20.1.4.200(E), formal discovery will be allowed only
upon order of the Hearing Officer.” Dkt. No. AQB 26-57, Amended Scheduling Order, § 7 (July
29, 2026). Available at: https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-
07-29-AQB-26-57-Amended-Sch-Order-filed.pdf.

6 See, e.g., Emergency Request at 1-2.




fuel cell; documentation showing pollution monitoring sufficient to ensure compliance with the
Air Quality Control Act; documentation demonstrating the complete chemical composition of
the exhaust stream from each fuel cell; documentation showing measurements of a number of
hazardous pollutants that fuel cells are known to emit but that are conspicuously not listed in
YGI’s Application; documentation supporting assumptions that air pollution from the proposed
ninety-five enormous hazardous waste tanks is exempt from regulation; documentation regarding
whether the proposed source can be built in a reasonable amount of time, particularly given
recent public reporting regarding the lack of sufficient scandium to construct the fuel cells; and
the full administrative record.

This information, currently absent from any publicly available materials, is not incidental,
but foundational. Factual inquiries concerning emissions quantity and composition, as well as the
true viability of the proposed project, are the bare minimum required to properly evaluate the
legality of any air permit application. This requirement is heightened for YGI’s permit
application, which involves fuel cell technology deployed on an untested scale — orders of
magnitude larger than any fuel cell facility in the country. YGI and the Department carry the
burden of demonstrating that the proposed facility will comply with the requirements of the New
Mexico Air Quality Control Act. Despite this burden, neither YGI nor the Department have
shared sufficient information to determine the true pollution impacts from what would be the
largest source of air pollution in the State. Without this information, Movants and other
interested parties cannot properly develop their arguments or have a reasonable opportunity to
participate in the proceedings. Further, the Department may produce a scientifically and legally

insufficient permit, erroneously and irreparably harming participating parties’ interests.



The Department’s filing of the administrative record on October 9, 2026 does not remedy
these deficiencies but exacerbates them. In September of 2026, YGI updated various tables,
significantly changing the emission characteristics of its 2,275 pollution sources. [A.R. NSR
10833_011782-011965]. This in turn necessitated significant updates to YGI’s air dispersion
modeling, which predicts ground-level pollution impacts and is a vital component of any air
pollution permit application. [A.R. NSR 10833_011714-011729]. An October 9, 2026
communication from NMED reveals that YGI intends to further update the air dispersion
modeling based on additional future changes to the Application: “The Air Quality Bureau
understood from the meeting that YGI may not use its most current air dispersion modeling
design with the three different cluster compositions (i.e., the 10/18/20 configuration) and will
submit updated air dispersion modeling reflecting the permit application.” [A.R NSR
10833 _011976].

This email shows that YGI has yet to submit its final air dispersion modeling. Therefore,
YGI’s Application is currently incomplete. Movants do not have access to air dispersion
modeling that the Applicant has not yet submitted. Movants also do not have access to the
Department’s technical review of that yet-to-be-submitted air dispersion modeling. Movants
require both of these to develop expert technical testimony for hearing. And Movants may have
additional discovery requests for YGI and the Department after reviewing these materials.

The critical need for discovery in this matter, and the risk posed by its denial, overcomes
any claimed interest in speed and efficiency.’ Indeed, it is the Applicant who is yet to submit a
completed application and to answer all of the Department’s questions concerning their air

permit Application. Once that process is complete, Movants will need adequate time to fully

7 See Dkt. No. AQB 26-57, N.M. Envt. Dept. Response (Aug. 3, 2026).
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evaluate the revised Application, including obtaining all information necessary to adequately
evaluate the Application. Consequently, discovery is required to satisfy due process requirements
in this proceeding, and the August 12 Order denying discovery must be reversed.

CONCLUSION

For the foregoing reasons, Movants respectfully request that the Hearing Officer reverse

the August 12 Order and allow limited discovery in this hearing.

Respectfully submitted:

By: /s/ Colin Cox
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