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58. The EIB has jurisdiction in this proceeding over the subject matter of Permit 

9295 and over the parties to this proceeding and is authorized by the Act to sustain, modify, 

or reverse the Department’s action in this matter. NMSA 1978, 74-2-7(H)-(L) (1972 as 

amended through 2021); 20.2.72.207(F)-(G) NMAC.  

59. The EIB does not have jurisdiction over internal Department policy or 

procedures. See NMSA 1978, § 74-1-5 (stating that “[t]he board shall promulgate all 

regulations applying to persons and entities outside of the department.”) (emphasis added).  

60. The EIB does not have jurisdiction over the Applicant’s use of AP-42. 

61. The EIB does not possess the authority to sua sponte open up this proceeding 

to adjudicate matters not brought by the Petition. See Public Serv. Co. v. N.M. Envtl. 

Improvement Bd., 1976-NMCA-039, ¶¶ 7, 19 (holding that the EIB has “no common law or 

inherent powers and can act only as to those matters which are within the scope of the 

authority delegated to them.”) (internal citations omitted). 
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III. THE ADEQUACY OF APPLICATION 9295 

 

64.

20.2.72.200(A); 20.2.72.402(A)(3); 20.2.72.203 and 20.2.72.403 NMAC. 

65.  9295 established that the construction of the Facility meets the 

applicable statutory and regulatory standards, will not cause or contribute to air contaminant 

levels in excess of  national or state standards or, and will not violate any other provision of 

the Air Quality Control Act or the CAA. NMSA 1978, § 74-2-7(C). 

 

IV. THE DEPARTMENT’S ADMINISTRATIVE AND TECHNICAL REVIEW 

66.  Department’s were thorough, 

complete, and sufficient to support the determination that Application 9295 was 

administratively and technically complete. 20.2.72.201(B); 20.2.72.207(A) NMAC. 

 

V. THE DEPARTMENT’S PUBLIC NOTICE 



67. The Department has met all the elements of the statutory and regulatory 

standards with regard to public notice of the determination of administrative and technical 

completeness, and notice of Draft Permit 9295. 

20.2.72.206(A)(3) NMAC. 

68. The Department met all the elements of the regulatory standard with regard to 

public notice of the February 2022 public hearing. 

 

69. The Department has met all the elements of the regulatory standard with 

regard to public notice for the October 2022 EIB Hearing. 

 

 

VI. THE DEPARTMENT’S PUBLIC OUTREACH 

70. Department

20.2.72.206(A)(1) and (2) NMAC; 20.2.72.206(B) NMAC.  

 

VII. THE PUBLIC HEARINGS 

71. The February 2022 hearing in this matter was held in accordance with an 

Order for a public hearing entered by the Secretary of the Environment. 20.2.72.206(C) 

NMAC. 

72. The October 2022 EIB Hearing was held in accordance with the law. NMSA 



1978, § 47-2-7(I) (1972 as amended through 2003); 20.1.2.300 NMAC; 

 

 

VIII. CHALLENGES TO PERMIT 9295 

73. Alto CEP  has failed to meet its burden of going forward with any adverse 

evidence and showing that the relief requested in the Petition should not be granted. 

20.1.2.302 NMAC.  

 

IX. THE ADEQUACY OF PERMIT 9295 

 

74. Permit 9295 meets all of the applicable standards, rules and requirements of 

the Air Quality Control Act and the CAA. NMSA 1978, § 74-2-7(C). 

75. The conditions specified by the Department for Permit 9295 include emissions 

limitations that comply with State and federal air quality standards; include appropriate 

control technologies sufficient to meet the requirements of the State and federal standards; 

and include other conditions, all of which are reasonable. 20.2.72.210 NMAC.  

76. The Department’s definition of ambient air is reasonable and in accordance 

with the federal and EIB definitions.  

77. The Applicant’s use of AP-42 was reasonable and in accordance with the law. 

78. The dispersion modeling performed by the Department was thorough and 

complete, and confirms that Draft Permit 9295 will not cause or contribute to air contaminant 

levels in excess of a national or state standard or 

  



79. The Department’s use of a two-year average of background emissions data 

was reasonable and in accordance with the law and federal and state guidance.  

80. The Department’s Answer to Appeal Petition, filed August 22, 2022 regarding 

Permit 9295, stating that “[t]he Department agrees that the air quality permit application 

submitted by Roper complied with all applicable state and federal requirements for approval” 

was not arbitrary nor capricious, was not an abuse of the Department’s discretion, was 

supported by substantial evidence, and was in accordance with law.   
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Certificate of Service 
  
 I hereby certify that on May 30, 2023 a copy of the foregoing was sent via electronic 
mail to the persons listed below. A hard copy will be mailed upon request. 
 
Christopher Vigil 
Assistant General Counsel 
New Mexico Environment Department 
christopherj.vigil@state.nm.us 
Counsel for the New Mexico Environment Department 
 
Louis W. Rose 
Troy S. Lawton 
Montgomery & Andrews 
Santa Fe, NM 87505 
lrose@montand.com 
tlawton@montand.com 
Counsel for Roper Construction Inc. 
 
Thomas Hnasko 
Timothy Rode 
Hinkle Law Firm 
tnasko@hinklelawfirm.com 
trode@kinklelawfirm.com 
Counsel for Sonterra 
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