REPORT TO LEGISLATURE

RADIOACTIVE AND HAZARDOUS MATERIALS COMMITTEE

SJM 9 – A Joint Memorial Requesting the Secretary of Environment to Appoint a Task Force to Assess the problem of Electronic Waste and Make Recommendations for Recycling and Disposal

November 21, 2005

Background

Senate Joint Memorial 9, passed in the 2005 legislative session, recognized that e-waste is increasing in volume and contains dangerous substances such as lead, mercury, and polychlorinated biphenyls that can pollute air and water.  The memorial also recognizes that technical support from national organizations and private sector businesses are possible resources to help New Mexico build e-waste diversion programs.
Senate Joint Memorial 9 requests the Secretary of the New Mexico Environment Department (NMED) appoint a task force to assess the problem of electronic waste in New Mexico and make recommendations for the development of a statewide disposal and recycling program.   The memorial requests that the task force be composed of the Environment Department, local governments, recycling coalitions, local solid waste authorities, the private computer industry, the City of Albuquerque, and the National Laboratories.
Senate Joint Memorial 9 directs the task force to report its findings and make recommendations to the appropriate committee of the Legislature by December 1, 2005.

NMED conducted several preliminary meetings around the state to assess local issues with e-waste, acquire reaction to the Memorial’s statements, and discuss potential task force members.  The Task Force was officially convened in August with 24 members (see attached roster).  The Task Force continued the discussion developed in the preliminary meetings and held its final meeting in November where it approved this report.  

Task Force Findings

What is Electronic Waste (E-Waste)?

The Task Force determined that establishing a consensus-derived definition of electronic waste was of paramount importance in discussing potential alternatives for the development of responsible electronic waste handling infrastructure in the state of New Mexico.  In exploring established e-waste programs, it was found that there is several definitions of e-waste used both nationally and on the local level in New Mexico.   

Definitions range from the exceptionally broad to the scientifically discreet.  Some organizations have defined e-waste as anything with a plug.  Others have refined their definitions to include only materials that may represent environmental risk.  The US Environmental Protection Agency (EPA) has defined e-waste as: 

“…electronic products being discarded by consumers.    These include a wide range of items, such as: televisions; computers and computer peripherals; audio and stereo equipment; VCRs and DVD players; video cameras; telephones; cellular phones and other wireless devices; fax machines; copy machines; and video game consoles.” 

The New Mexico Task Force discussed these definitions, as well as several others that encompass all aspects of e-waste.  The Task Force agreed that for the purposes of this report the EPA definition would be used.  The Task Force, however, recognizes that collection and recycling efforts may not be able to manage all materials included in this definition.  Therefore, the Task Force recommends that the programs concentrate on e-waste that can be easily managed and has cost effective markets, e.g., such as central processing units, computer monitors, and peripherals.

Potential Environmental Risks of E-Waste

Not all computer related e-waste presents an environmental risk.  Different constituents represent very different potentials.  

Manufacturers generally use significant quantities of lead to make color Cathode Ray Tubes (CRTs) that are the basic operating component of computer monitors and televisions.  Colored CRTs contain an average of four pounds of lead per unit (the exact amount depends on size and make).  If the CRT is crushed, the lead may pose an environmental risk.  According to a study of CRTs published by the University of Florida, the average concentration of lead in leachate from colored CRT glass, using EPA’s Toxicity Characteristic Leaching Procedure (TCLP), was 22.2 milligrams per liter (mg/l).  This level is considerably above the regulatory level of 5 milligrams per liter that is used to classify lead-containing wastes as hazardous (40 CFR 261.24(b)).  For monochrome CRTs the average lead leachate concentration was only .03 mg/l, suggesting that black and white CRTs are non-hazardous by definition.  Other hazardous constituents present in CRT glass are mercury, cadmium, and arsenic.  However, these constituents are found in very low concentrations that are unlikely to exceed the TCLP concentration limits.

TCLP protocol does not address uncrushed material.  The TCLP only evaluates the toxic potential for items placed in a landfill.  The lead found in CRTs is in a powder form that is highly portable when the CRT is damaged, and is not modal when the CRT remains intact.   Televisions also utilize CRTs.  However, televisions CRTs are pressurized, while computer monitors are typically under a vacuum.  Computer monitors can therefore be dismantled without presenting an explosion hazard.  According to e-waste recyclers on the Task Force, televisions do need to be handled properly to minimize the risks associated with their potential to explode during de-manufacturing.  As a result, televisions are typically less likely to be included in e-waste collection events, and when they are, customers are likely to be charged a fee due the required special handling.

Flat panel displays (FPDs) and digital technology have emerged in the marketplace as a replacement for conventional CRTs.  According to a 2005 Consumer Electronics Association report, the aesthetic and environmental appeal of flat-panel TV monitors is evident.  Since 2002, sales of flat-panel equipment have approximately doubled each year.  FPDs are lighter, smaller, and more portable.  They consume less energy and generally do not contain lead, but do contain encapsulated mercury in small amounts that presents another set of risks.

E-waste is also known to present other potential hazards if mismanaged.  In all cases, the potential for e-waste to become an environmental hazard is directly related to how it is handled. 

Regulatory Considerations

As early as 1995, the international community recognized the environmental consequences of mishandling e-waste.  Since then, the regulatory, electronic manufacturing, waste management, and recycling industries have been inundated with information suggesting that some e-waste components may present hazards when mismanaged.  
The federal government’s regulatory approach to e-waste is contained in the all-encompassing Resource Conservation and Recovery Act (RCRA), Subtitle C, hazardous waste regulations.  These regulations prescribe that businesses, collectors, transporters, and recyclers or reuse companies of e-waste are subject to RCRA Subtitle C, with notable exceptions.

The EPA determined that used whole circuit boards are considered scrap metal when sent for reclamation and therefore exempt from RCRA regulation.  EPA also provided exclusion for shredded circuit boards being reclaimed, provided they meet certain requirements.  In contrast, however, EPA determined that CRTs when broken may be “characteristic hazardous waste” under RCRA Subtitle C.  Conversely, intact CRTs are unlikely to present environmental risk.   

Businesses and organizations are subject to more stringent requirements for e-waste management than they are for other hazardous waste, in comparison to the regulatory burden placed on household generators.  If the waste comes from business or industry, the waste can only be disposed of in a municipal solid waste landfill if the generator is a Conditionally Exempt Small Quantity Generator (CESQG).  CESQGs are non-household generators of less than 100 kilograms (220 pounds) of hazardous waste and less than one kilogram (2.2 pounds) of acutely hazardous waste in a calendar month.   CESQGs are not subject to most RCRA Subtitle C hazardous waste management requirements  (40 CFR 261.5).  

Those businesses and organizations that generate a higher volume of hazardous materials than are allowed for under CESQG rules are subject to the full complement of RCRA Subtitle C regulations.  These rules require significant record keeping, as well as mandating approved forms of disposal.

Collectors and handlers of e-waste can be exempted from current EPA rules provided they do nothing more than receive and ship whole units.  A collector reclaiming or disassembling color CRTs is likely to be subject to full RCRA regulation.  This is important to note as this interpretation makes recycling programs possible.  

The regulatory climate surrounding e-waste generally favors recycling, however these rules and how they are to be interpreted is commonly misunderstood by potential partners in 
e-waste recycling programs.  In fact, some New Mexico communities have avoided involvement in e-waste recycling programs due to the unclear nature of these regulations.

A separate regulatory challenge limiting the recycling of e-waste management involves the State Procurement Code.  The General Services Department governs the disposition of all obsolete, worn-out, or unusable tangible personal property for state and local government agencies in New Mexico.  The governing sections of the State Procurement Code (sections 13-6-1 and 13-6-2) are prescriptive.  They stipulate how a tangible item is declared obsolete, worn out or unusable; who has to be notified that the item(s) have been declared obsolete, worn out or unusable; who has the first right of refusal to all items; and specifies that if an item can not be sold or donated, the property is to be destroyed or otherwise permanently disposed of in accordance with applicable laws.  Giving the obsolete, worn out or unusable item to a for-profit recycler is not acceptable, unless there is an approved contract allowing for that disposal method.  
Quantity Considerations

In 1998, the EPA estimated that e-waste was approximately 4% of the total solid waste stream in the United States and was projected to grow two to three times faster than any other component of the waste stream.  In 2002, the EPA estimated that every day Americans dispose of 3,000 tons of computers alone.  According to the Consumer Electronics Association, in 2003 the e-waste component of the municipal solid waste stream was 1.5%.  

The EPA estimates that 57 million replacement televisions and computers are sold annually to households and businesses in the United States.  The EPA also estimates that 20 to 24 million old computers and televisions are added to storage each year, rather than being discarded.  The EPA’s explanation is that consumers tend to store old equipment rather than discard it.  

According to a Consumer Electronics Association study released October 19, 2005, “most unwanted consumer electronics go to secondary users, not into America’s waste stream.  Nine out of ten computers and PC notebooks, eight out of ten televisions, and seven out of ten cell phones were donated, recycled or sold in the last 12 months.  Charities (34%), friends (28%) and family members (26%) were the biggest beneficiaries of hand-me-down products.”

Statistical data from New Mexico e-waste collection events indicate that state agencies and local governments store a large quantity of computer and computer component e-waste. Furthermore, it appears that New Mexico households and businesses may be storing the equivalent of three to four computers per household.  

Regardless of the explanation, according to industry and EPA publications it is anticipated that e-manufacturing and sales exceed the rate of e-waste disposal.  These sources also predict continued growth in the sales of electronic equipment, and therefore a growing demand on appropriate diversion options.  The Task Force concluded that there is no reasonable or accurate way to discuss the actual volume of e-waste needing to be managed.

Legislative Approaches

Many states have recognized the potential hazard and opportunities created by e-waste and have introduced legislation to manage, recycle and/or ban e-waste from landfills.  According to various reports e-waste related legislation has been introduced in at least 28 states.  In general, the legislation addresses the development of e-waste recycling programs, program funding mechanisms, and some legislation includes statewide landfill bans on specific e-waste items.
Three states - Maine, Maryland and California - have used legislation to establish e-waste recycling fees or other recycling systems to support environmentally responsible disposal and recycling systems.  In California the mechanism is an Advanced Recycling Fee paid by the consumer.  Maryland requires computer manufacturers to pay a fee or take back the products.  Maine requires producers to take back their products.  Due to their recent implementation, these laws cannot yet be evaluated for their effectiveness.  

A greater number of state legislatures have pursued banning certain e-waste components from landfills in direct response to their environmental risk.  It is critical to note, however, that in these instances the bans have proven to be extremely difficult to implement in the absence of developed alternative management programs.  

A federal response has been explored that involved a series of stakeholder meetings involving retailers, manufacturers, recyclers and government officials.  This dialogue, the National Electronic Product Stewardship Initiative or NEPSI, ended in 2003 after the parties could not reach consensus on many issues of the problem.  The failure of this process clearly demonstrates the challenge of finding a universally acceptable solution to the e-waste problem.

Market Conditions

There are a multitude of e-waste collection programs currently operating in New Mexico.  Albuquerque, Los Alamos, and Santa Fe hold both government and commercially sponsored collection events.  E-waste entrepreneurs say they are collecting e-waste from businesses, school districts, as well as city and county governments.  Both Sandia and Los Alamos Laboratories recycle an extremely high percentage of computers, albeit in a very controlled, highly monitored fashion.  Even computer manufacturers offer recycling service for replaced systems (typically for a small shipping and handling fee).    

Existing programs continue to demonstrate that there is a ready and cost effective marketplace prepared to handle collected materials.  In fact, these programs report that the costs associated with computer e-waste recycling have declined significantly in the past four years.  The most recent e-waste collection events in New Mexico saw competitive bids at zero cost to transport and process materials.  This is in sharp contrast to contracts two years ago that charged up to $0.50 per pound.  Today, several e-waste processors are offering their services at minimal costs, and barring unforeseen changes in market conditions, expect the market to remain competitive for the foreseeable future.

There does exist a well-publicized problem with the e-waste processing and recycling marketplace.  The practice of exporting e-waste to processors in various third world countries continues to present tremendous environmental challenges.  In several well-documented cases, American firms have shipped (and continue to ship) e-waste to export markets that use dangerous practices and systems to reclaim materials from e-waste.   

It is important to note that many export markets are not only environmentally responsible but represent a critical outlet for the reuse of e-waste components.  To ensure only reputable and responsible export markets are utilized, the Task Force suggests community’s perform significant due diligence when selecting a processor.

The Task Force also identified a significant variance between rural and urban potential e-waste tonnages.  The volume of e-waste collected in a large municipal program is greater than in rural settings.   How much is collected impacts vendor transportation and processing costs.  The less populated counties either do not currently hold e-waste events, or hold events much less frequently because it is not economically feasible for vendors to participate in low volume collections.  The less populated counties would, therefore, benefit from a program that would allow them to consolidate their smaller volumes of e-waste with that of other counties or municipalities.   Doing so would then produce a large enough volume to be attractive to the e-waste recycler.

Task Force Recommendations

The Task Force recommends a voluntary statewide e-waste collection and recycling program be implemented, first as a pilot program, then statewide.   Mandatory recycling should be considered if voluntary approaches do not achieve estimated results.  Also, mandatory recycling now is not considered a preferred approach due to the lack of existing infrastructure to collect the e-waste.  

The Task Force believes a voluntary collection program should be based on a regional concept taking into consideration population densities, housing units, and proximity to major transportation routes.

The Task Force recommends that the legislature fund a voluntary e-waste collection pilot program.  The pilot program would: 1) identify collection sites, 2) enable the Solid Waste Bureau of the NMED and communities to standardize e-waste collection operations, 3) establish a best practices procedure, 4) develop an educational package tailored to rural and urban communities, 5) validate that a regional “hub and spoke” approach is most functional, 6) determine if volumes and participation match previous collection events, 7) help evaluate if computer e-waste stored throughout the region is reduced, 8) provide an opportunity to query participants (and perhaps non-participants) on a wide-range of e-waste collection issues, 9) generate data and statistical information that will be used to establish a baseline for subsequent collections, and 10) help identify unanticipated problems and provide time to implement solutions.   

Voluntary e-waste recycling can be implemented quickly and is supported by professional solid waste and recycling businesses and organizations such as the Solid Waste Association of North America and the New Mexico Recycling Coalition.  Voluntary e-waste recycling already is established in New Mexico.  It could be expanded efficiently with the cooperation of the above-mentioned organizations and those businesses involved in e-waste collection/processing.  Currently most e-waste collection events are associated with city sponsored Household Hazardous Waste collection events and special events arranged specifically for e-waste (e.g., City of Albuquerque).  

The Task Force recommends that the amount of e-waste recycled through the voluntary program be reported via the Solid Waste Bureau Annual Report Questionnaire.   This questionnaire is an established reporting process for all permitted and registered solid waste facilities in the state.  

The Task Force recommends that an educational component accompany the pilot voluntary e-waste recycling program and that the Solid Waste Bureau manage the education activity.   The Solid Waste Bureau, through its Outreach Section, conducts community education and regional summits for a variety of solid waste disposal options.  With additional FTEs, the Outreach Section could develop and coordinate the education efforts and provide oversight of the e-waste program.  The Task Force recommends that the Legislature fund this educational activity.   

The Task Force recommends that the Hazardous Waste Bureau of the Environment Department provide a guidance document for local public bodies clarifying hazardous waste rules related to the collection and management of e-waste destined for recycling and resale.  Such a document may help diminish local communities’ concerns regarding the collection and transportation of hazardous components in e-waste.

The Task Force recommends that electronic retailers (local and national corporations) 
provide their customers with information regarding the voluntary e-waste recycling program.   Further, some members of the Task Force suggested that computer manufacturers might be able to assist in various ways such as informational and financial.  

The Task Force recommends that state purchasing rules and regulations be revised to enable recycling as a statewide disposal option.   

The Task Force recommends that a state e-waste recycling contract be developed by the General Services Department (Purchasing Division).  This contract would enable local public bodies, State agencies, school districts and other governmental entities to participate in 
e-waste recycling using one contract.   This will relieve local communities from having to undergo the cost of researching and developing specifications of a recycling contract.   It would provide standardization and a means of accurate reporting throughout the state for 
e-waste recycling.  A single state contract may also provide the means to negotiate more favorable contract terms.

Applicable Rules and Regulations 

· Title 40 Code of Federal Regulations, parts 258, 260, and 273 et al.

· New Mexico Statutes Annotated (NMSA) 1978, Chapter 13 - Public Purchases and Property, Article 6, Section 1 thru Section 4, Disposition of obsolete, worn-out or unusable tangible personal property, NMSA 1978, Chapter 74-9, Articles 4 (Hazardous Waste Act) and Article 9 (Solid Waste Act).

· New Mexico Environment Department (NMED), Solid Waste Management Regulations 20 NMAC 9.1, October 27, 1995, Subpart II.   

· NMED, Hazardous Waste Management Regulations 20.4.1 through 20.4.3, 1995-2003.  

Prepared by New Mexico Environment Department, Solid Waste Bureau, for the  e-waste memorial task force, November 21, 2005.  Contact:  E. Gifford Stack, Acting Bureau Chief, 827-2653
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