
STATE OF NEW MEXICO 
BEFORE THE WATER QUALITY CONTROL COMMISSION 

IN THE MATTER OF THE TRIENNIAL REVIEW 
OF STANIJIARDS FOR INTERSTATE AND 
INTRASTATE SURFACE WATERS, 20.6.4 NMAC 

WQCC No.14-0S(R) 

SAN .JUAN WATER COMMISSION'S 
NOTICE OF INTENT TO PRESENT TECHNICAL TESTIMONY 

C011ES NOW San Juan Water Commission ("SJWC"), by and through its counsel of 

record. Taylor & McCaleb, P.A., and in accordance with the Scheduling Order and section 

303(A) of 1l1e Procedural Order filed herein, hereby files this Notice of Intent to Present 

Technical Testimony at the Triennial Review scheduled to begin April 14, 2015, in Santa Fe, 

New Mexico. 

I. DmECT TESTLl\10NY 

SJWC intends to call the following person to present technical testimony on behalf of 

SJWC during the Triennial Review hearing: 

Cha1rles L. Nvlandcr: Mr. Nylander is a Professional Water Resomce Consultant with 

more than 40 years' experience iu water quality planning, management, regulations and 

standards issues. A copy of Mr. Nylander' s cun-iculum vitae is attached hereto as Exhibit 

''SJWC A," and a copy of his resume is attached hereto as Exhibit "SJWC B." Mr. Nylander 

will provide technical testimony addressing various proposals set forth in NMED's petition and 

the petitions of other parties. A copy of Mi-. Nylander's written direct technical testimony is 

attached heneto as Exhibit "SJWC C." If full oral presentation of direct technical testimony is 

permitted at the Triennial Review, we anticipate that Mr. Nylander's testimony will take 

approximate.ly 90 minutes. 1f ful l oral presentation of direct technical testimony is not pe1mitted, 



we expect that Mr. Nylander's oral summary of his direct written testimony will take 

approximately 20 minutes. 

The exhibits SJWC intends to submit in support of Mr. Nylander's testimony are attached 

to his written direct testimony filed herewith. 

II. REE:UTT AL TESTIMONY 

This Notice is based on the petitions filed by other parties. Pursuant to the Scheduling 

Order, SJWC will present the written rebuttal technical testimony of Mr. Nylander no later than 

Febrnary 13, 2015, which will address the direct technical testimony filed by other Triennial 

Review participants and provide all rebuttal exhibits. 

SJWC reserves the right to call any person to testify and to offer any exhibit in response 

to any testimony, exhibit or public comment presented in the public hearing. 
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Respectfully submitted. 

TAYLOR & McCALEB, P.A. 

Attorneys for San Juan Water Commission 
P.O. Box 2540 
Corrales, NM 87048-2540 
(505) 888-6600 
jmccaleb@.taylorrnccaJeb.com 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of San Juan Water Commission's Notice of Intent to 

Present Technical Testimony was served on the following persons by regular mail, or, where an 

e-mail addre:ss is specified, by e-mail~ this 12th day of December, 2014: 

Pam Castaneda 
WQCC Administrator 
New Mexico Environment Department 
P.O. Box 5469 
Santa Fe, NM 87502 
Electronic Service: Pam.Castaneda@state.nm.us 

Kevin J. Powers, Esq. 
Assistant General Counsel 
New Mexico Environment Department 
1190 St. Francis Drive 
Santa Fe, NM 87505 
Electronic Service: kevin.powers0Jstate.nm.us 
(Counsel for NMED Surface Water Quality Bureau) 

Stuati R. Butzier, Esq. 
Modrall Sperling Law Firm 
P. 0. Box 9318 
Santa Fe, NM 87504-9318 
Electronic Service: sbutzier(@,mod1·all.com 
(Counsel for Peabody Energy) 

Oalva L. Moellenberg, Esq. 
Germaine R. Chappelle, Esq. 
Gallagher & Kennedy, PA 
1233 Paseo de Peralta 
Santa Fe, NM 87501 
Electronic service: dlm@gknet.com and 
gennaine.chappelle@cl<.net .com 
(Counsel for Freeport-McMoRan Chino Mines Co.) 

Erik Schlenker-Goodrich, Esq. 
Kyle Tisdel, Esq. 
Western Environmental Law Center 
208 Paseo d1el Pueblo Sur, # 602 
Taos, NM 8:7571 
Electronic service: eriksg(@.westernlaw.org and 

Q 

tisdel@westernlaw.org 



(Counsel for Amigos Bravos) 

Joshua Granata 
Assistant Attorney General 
P.O. Box 1508 
Santa Fe, NM 87504 
Electronic Service: jgranata@nmag.Qov 
(Counsel for WQCC) 
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Charles Nylander 7 Grillo Loco Santa Fe, New Mexico 87506 
(505) 820-6318 Office (505) 820-7147 Fax (505) 470-7230 Cell Phone 

cdnylander@comcast.net 

Charles Nylander has more than 40 years of technical and management 
experience in water resource management. He is the President of Watermatters, 
LLC providing water resource consulting services since 2006. As a consultant, 
he facilitated the Espanola Basin Regional Issues Forum (EBRIF), an 
organization of elected officials and representatives from 14 city, county, and 
tribal governments in North Central New Mexico from 2006-2013. He was 
employed at Los Alamos National Laboratory (LANL) as a manager and 
environmental scientist from 1985 to 2006. During his employment. Mr. Nylander 
managed and completed a $70 M Hydrogeologic Characterization Project over 
the 40-square mile site; managed LANL's NPDES permit that included up to 141 
outfalls; implemented a site-wide Spill Control and Countermeasures Plan; 
founded a community outreach Water Research Technical Assistance Office in 
Santa Fie; and produced seven educational films on water resource topics, 
among other accomplishments. During a break in service from LANL beginning in 
1990, hE3 worked in Denver, Colorado as a consultant with Ebasco Services, and 
managed a multi-firm team of environmental consultants at the DOE Rocky Flats 
Site. From 1973 to 1985, he was employed by the New Mexico Environmental 
lmprove?ment Agency and Environmental Improvement Division as a manager 
and environmental scientist. He managed: surface, groundwater, and water 
quality surveillance programs; water supply and wastewater construction grants 
programs, and state-wide water quality planning. He received a Bachelor of 
Science degree in Agriculture with a major in Wildlife Management from New 
Mexico State University in 1971 ; and a Master of Science degree from the 
University of Wisconsin-Madison in Water Resource Management in 1977. He 
served on New Mexico Governor Richardson's Blue Ribbon Task Force on 
Water; :served on the Board of Directors, Las Campanas Water and Sewer 
Cooperative; and served on the Board of Directors (and as Treasurer and 
Preside!nt), Western Coalition of Arid States (WESTCAS). He serves as: Chair, 
Jemez y Sangre Regional Water Planning Council ; Chair, Santa Fe County's 
Water Policy Advisory Committee; President, Board of Directors. Public Lands 
lnterpre~tive Association; and Member, Board of Directors , Club at Las 
Campanas. He is a member of the New Mexico Municipal Environmental Quality 
Association; New Mexico Acequia Association; New Mexico Water Dialogue; and 
the Quivira Coalition. He was born and raised in Santa Fe, New Mexico. 

EXHIBIT 
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Educatiion 
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Charles L. Nylander 

7 Grillo Loco 
Santa Fe, New Mexico 87506 

(SOS) 820-6318 
cdnylander@comcast.net 

MS, Water Resources Management, University of Wisconsin-Madison, 1977 
BS, Agriculture, (Wildlife Management), New Mexico State University, 1971 

Professional Experience 

Charles L. Nylander is the President of Watermatters, LLC. Mr. Nylander has 
more than 40 years of technical and management experience in water resource 
management, surface and groundwater characterization and monitoring, 
wastewater treatment, engineering review, water policy development, 
environmental regulations and standards, regional and strategic planning, 
environmental outreach, facilitation, communications, and public involvement. 

WATER'MATrER~ LL~ JULY 2006-Present 
Mr. Nylander founded Watermatters, LLC in July, 2006, as a business specializing 
in water resource management issues. He served as technical consultant and 
facilitator for the Espanola Basin Regional Issues Forum which was a 
government-to-government advisory group focused on water and wastewater 
regional planning issues in the Espanola Basin, meeting monthly from 2004 
through 2012. EBRIF members represent the 14 city, county, and t ribal 
governments in the Espanola Basin, located in North Central New Mexico. He 
produced two EBRIF-funded educational films: "Water Sustainability in the 
Espanola Basin", and "Penasco", sustainability and self-sufficiency for small water 
supply systems in New Mexico. He provided services for a Water Use Inventory 
for Santa Fe County, funded by the Bureau of Reclamation, and assisted the City 
of Santa Fe in the development of a Reclaimed Water Resource Plan. He is the 
Chair of the Santa Fe County Water Policy Advisory Committee; Chair, Espanola 
Basin Technical Advisory Group (EBTAG) [http://geoinfo.nmt.edu/ebtag]; Chair, 
Jemez y Sangre Regional Water Planning Council; Board President for the Public 
Lands Interpretive Association (PLIA); Board Member, Club at Las Campanas; 
Past Board Member, Las Campanas Water and Sewer Cooperative; Past 
President/Board Member, Western Coalition of Arid States (WESTCAS); technical 
advisor to the Santa Fe Watershed Association (SFWA); and he is a member of 
the New Mexico Municipal Environmental Quality Association, New Mexico 
Acequia Association, New Mexico Water Dialogue, and the Quivira Coalition. He 
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was a former member of Governor Richardson's Blue Ribbon Task Force on 
Water in New Mexico. 

Los Alamos National Laboratory, Environmental Stewardship Division/ 
PrograJ'11 Manager and Project Leader, 2005 - May 31, 2006 
Mr. Nylander managed the Laboratory's Water Research Technical Assistance 
Office (VvRTAO) which was co-located with Santa Fe County's Water Resource 
Department. The WRTAO provided technical assistance to local governments, 
pueblos and tribes, and the public regarding water resource issues. He provided 
educational materials; managed the production of eight educational water 
resource films; provided technical speakers statewide; promoted collaborations 
and partnerships on water research and decision-making processes regarding 
water statewide; and provided a clearinghouse for water-related information. He 
served as President, Board of Directors, Western Coalition of Arid States 
(WESTC:AS), and facilitated the organization's strategic planning process. 

Los Alc.rmos National Laboratory, Risk Reduction and Environmental 
Stewardship Division/ Program Manager, 2002 - 2005 
Mr. Nylander managed the Laboratory's Groundwater Protection Program that 
encompassed the Pajarito Plateau, and implemented activities including 
hydrogeologic characterization, monitoring, and contaminant source control. He 
successfully managed the completion of the $70+ million Hydrogeologic 
Workplan in 2005. In 2003, Mr. Nylander created and managed the Water 
Research Technical Assistance Office (WRTAO) in order to provide technical 
assistance to local governments, Pueblos, and the public in Northern New 
Mexico. He was actively involved in surface and groundwater quality issues in 
the arid West. He represented the Laboratory in rulernaking proceedings 
condudted by the New Mexico Water Quality Control Commission, and served on 
the Bo21rd of Directors, Western Coalition of Arid States (WESTCAS) [served as 
Treasurer and Chair of Legislative Committee]. 

Los Al.amos National Laboratory, Environmene Safety, and Health 
Divisi£1n, Program Manager, Project Leader 1995 - 2002 
Mr. Nylander managed the Laboratory's Hydrogeologic Characterization Program, 
and was responsible for characterizing the hydrogeologic setting beneath the 
Pajarito Plateau. The seven-year program involved installation of 32 deep wells, 
modeling, and technical information management. He served as the Project 
Leader for the development of the Laboratory's Hydrogeologic Workplan. He 
facilitated quarterly public meetings to present project findings and status. He 
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was actively involved in surface and groundwater quality issues, and served as 
an expert: witness for the Laboratory in rulemaking proceedings conducted by the 
New Mexico Water Quality Control Commission. 

Los Ala1nos National Laboratory, Chemical Science and Technology 
Division, Program Manager, 1993 - 1995 
Mr. Nylander managed the design and construction of waste management 
treatment facilities. His portfolio of construction projects included five line-item 
projects and 17 general plant projects totaling in excess of $120 million. He 
served as an advisor to the Program Manager for Waste Management Programs 
and he facilitated the Division's organizational restructuring. He co-authored the 
Division's business development plan, and contributed to the Division's strategic 
plan. 

Los AlaJrnos National Laboratory, Environmental Management Division, 
Deputy Division Leader, 1992 - 1993 
As Deputy Division Leader, Mr. Nylander co-managed the Environmental 
Management Division with 500 employees organized in four groups with an 
annual budget exceeding $100 million. The Division was responsible for all 
Laboratory environmental compliance programs, waste management operations, 
the site-wide environmental restoration project, and environmental chemistry. 

Ebasco Environmental Services, Project Leader, 1990-1992 
Mr. Nylander managed Ebasco's Rocky Flats Project in Denver, Colorado. His 
responsibilities included the management of a multi-million dollar basic ordering 
agreement contract for environmental services. He provided oversight for a 
large team of consultants performing an average of $1.5 million in services 
monthly in the specialties of: biological evaluations, geologic mapping, seismic 
surveys, chemical waste treatment system design, project controls, and RCRA 
facility investigations. He served as manager for Ebasco's Environmental 
Regulatory Team in the Denver office. 

Los Alei,mos National Laboratory, Environment, Safety, and Health 
Division, Team Leader and Staff Member, 1985 - 1990 
Mr. Nylander managed the Laboratory's water quality program activities 
concerning NPDES permits, spill prevention control and countermeasure 
plannin~~, Safe Drinking Water Act compliance, and PCB management program. 
He was responsible for compliance monitoring of more than 141 point source 
dischames. He conducted Laboratory-wide environmental compliance training 
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for all managers, and presented an overview of environmental compliance to 
over 9,000 Laboratory employees and subcontractors. He was actively involved 
in surface and groundwater quality issues, and served as an expert witness for 
the Laboratory in rulemaking proceedings conducted by the New Mexico Water 
Quality Control Commission. 

New Mexico Environmental Improvement Division, Bureau Chief, 
Surfact~ Water Quality Bureau, 1982-1985 
Mr. Nylander managed the surface water quality programs including NPDES 
permitting, surveillance and monitoring, water and wastewater system 
construction grants, and §208 planning pursuant to the Clean Water Act. He 
served as Executive Secretary for the New Mexico Water Quality Control 
Commission (Commission) and served as Chairman, as required, during monthly 
meetings. He provided testimony before the Commission and the New Mexico 
State Legislature on water quality issues. 

New M'exico Environmental Improvement Division, Program Manager, 
Water Pollution Control Bureau, 1979-1982 
Mr. Nylander managed the NPDES permit program activities in New Mexico, 
(non-delegated state). He was responsible for the performance of compliance 
monitoring inspections, permit drafting, and permit certification. He initiated 
numerous enforcement actions pursuant to New Mexico Water Quality Control 
Commission Regulations and the New Mexico Water Quality Act, and participated 
in rulernaking hearings before the Commission. 

New /.'lexico Environmental Improvement Agency, Environmental 
Scientist/ Technician, Water Pollution Control Bureau, 19 73-1979 
Mr. Nylander worked as a staff scientist and a technician, implementing the 
NPDES permit program throughout New Mexico, (non-delegated state). He 
initiated a comprehensive compliance-monitoring program, and served as an 
expert witness in the development of Water Quality Control Commission surface 
and ground water regulations and standards. He initiated the development of 
the Bureau's technical library and provided testimony at public hearings and 
legislative committee meetings. 

SeasoJrial and Other Employment, 1967-1973 
New Mexico Department of Game and Fish; Concessionaire at National Park 
Service, Bandelier National Monument (New Mexico); National Park Service, 
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Amlstad l~ecreation Area (Texas); Memorial General Hospital (Las Cruces, New 
Mexico); and National Park Service Olympic National Park (Washington). 

Pub/icaitions 
A publicaition list is avai lable on request. 

Referellrces 
A list of references is available on request. 

Contact Information 
Charles L. Nylander 
7 Grillo Loco 
Santa Fe, New Mexico 87506 
(505) 820-6318 (Home) (505) 820-6318 (Fax) 
(505) 470-7230 (Cell Phone) 
Email: f:dnylander@comcast.net 
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STATE OF NEW MEXICO 
BEFORE THE WATER QUALITY CONTROL COMMISSION 

IN THE MA TIER OF THE TRIENNIAL REVIEW 
OF STAND.ARDS FOR INTERSTATE AND 
INTRASTATE SURFACE WATERS, 20.6.4 NMAC 

WQCC No. 14-05(R) 

PIRECT TECHNICAL TESTIMONY OF CHARLES L. NYLANDER 

Introduction 

On behalf of the San Juan Water Commission ("SJWC"), I have reviewed the 

changes to the New Mexico Water Quality Standards for Interstate and Intrastate 

Surface W'aters ("WQS") proposed by the New Mexico Environment Department 

("NMED"), Freeport-McMoRan Chino Mines Company, Peabody Energy, and Amigos 

Bravos. Following is my direct technical testimony, which addresses SJWC's concerns 

about, obje:etions to and/or support for various proposals set forth in the petitions filed 

by these other Triennial Review participants. 

Pursuant to the Scheduling Order. I also intend to submit rebuttal technical 

testimony and exhibits on or before February 13, 2015. In my rebuttal testimony, I will 

address the direct technical testimony filed by others concerning the was changes 

proposed by NMED and other parties. 

1. 20.6.4.10(F) NMAC-NMED's Temporary Standards Proposal 

A. SJWC's Position on NMED's Proposal 

The SJWC generally supports NMED's concept of temporary standards, as 

articulated in NMED's proposed additions of 20.6.4.1 O(F) and 20.6.4.12(H) NMAC to the 

was. However, as previously communicated in SJWC's written comments to NMED 

regarding the 2013 Public Discussion Draft of NMED's Triennial Review proposals (the 

Charles Nylander 
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"Public Discussion Draff'), SJWC believes the Water Quality Control Commission 

("WQCC") should adopt a temporary water quality standards concept via its statutory 

authority to grant variances. See NMSA 1978, § 74-6-4(H). The WQCC should label 

NMED's proposal what it truly is-a procedure for granting variances. Further, a 

petitioner for a temporary standard should not be required to submit Use Attainability 

Analysis ("UAA"}-like information before a temporary standard can be granted. So long 

as the temporary standards procedure requires submission of UAA-like information and 

the development of work plans, as proposed by NMED, the transaction costs associated 

with the proposal counsel against its adoption because it provides no significant benefit 

to point andl non-point source dischargers in New Mexico. 

In its May 27, 2014, comments on the aforementioned Public Discussion Draft of 

NMED's Trqennial Review proposals, SJWC questioned the proposed requirement that 

a petitioner conduct a UAA to support a petition for a temporary standard. I am 

attaching SJWC's comments to NMED as SJWC Exhibit C-1 . As articulated in NMED's 

previously proposed language, a petitioner would have been required to show that 

"attainment of the associated designated use is not feasible in the short term" because 

of one or more factors listed in 40 CFR 131.1 O(g), as demonstrated by a UAA. In 

response to SJWC's comments and the comments of others, NMED has modified its 

proposal for Section 20.6.4.1 O(F)(1 )(a) NMAC to now authorize WQCC adoption of a 

proposed temporary standard if the petitioner demonstrates that "attainment of the 

associated designated use may not be feasible in the short term due to one or more of 

the factors listed in 40 CFR 131.1 O(g) as demonstrated by the petition and supporting 

work plan requirements in paragraphs (4), (5), and (6) below .... " Although NMED has 

Charles Nylander 
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deleted the original reference to a UAA, NMED's proposal still requires submissron of 

information with the petition, and a supporting work plan , that in real ity is equivalent to 

the inform~1tion provided in a request for UAA approval. 

As SJWC previously noted in its comments on the Public Discussion Draft, if a 

petitioner must first demonstrate that attainment of the associated designated use is not 

feasible because of one or more of the factors listed in 40 CFR Section 131.10(g) (as 

demonstrated either by a UAA or the submission of equivalent information), then the 

designated! use should be revised for that surface water segment because it is 

unattainablle. In other words, NMED's temporary standards proposal is simply 

unnecessary and makes little sense from a transactional costs perspective. The term 

"transactioinal costs" refers to the costs the petitioner and the administrative authority 

(here, NMED) must bear after the UAA or UAA-like information is provided by the 

petitioner. Transactional costs incurred by a petitioner in preparing and implementing 

one or more work plans, and the transactional costs incurred by NMED in reviewing, 

approving and overseeing implementation of the work plan(s), likely will be significantly 

higher than the transactional costs associated with simply downgrading the designated 

use of a water body based on the petitioners UAA or UAA-like information. Thus, if a 

petitioner must prepare UM-equivalent documentation, why should the petitioner 

simply request approval of a temporary, or interim, water quality standard rather than 

request a downgrade of a designated use? Further, why would NMED support 

implementation of a temporary standard rather than the downgrade of a designated use 

when additional agency resources will be required to approve and monitor associated 

workplans? The transactional costs associated with WQCC adoption of new water 

Charles Nylander 
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quality standards are borne both by the regulated community and by the regulatory 

agency; thius, the cost impact of temporary standards should be considered by the 

WQCC when deciding whether to adopt NMED's proposal. SJWC does support the 

concept of temporary standards (or variances). so long as they do not require a full-

blown UAA and work plans of the sort proposed by NMED. 

NMED essentially has proposed a new procedure by which a petitioner may ask 

the WQCC to adopt temporary, or interim, water quality standards applicable to all or 

part of a surface water of the state. The petition process requires approval by both the 

WQCC and the U.S. Environmental Protection Agency (''EPA"). Under NMED's 

proposal, a temporary standard would not change the designated use of the surface 

water. Instead, it would temporarily replace specific water quality criteria with criteria 

representing the highest degree of protection feasible in the short term. NMED's "Basis 

for Change" cites EPA Publication No. EPA-820-F-13-012 (March 2013) . which is titled 

''Discharger-specific Variances on a Broader Scale: Developing Credible Rationales for 

Variances that Apply to Multiple Discharges." This publication is part of a series titled 

"Frequently Asked Questions" ("FAQs"). It is a guidance document with a disclaimer 

that states in part: "These Frequently Asked Questions (FAQs) do not impose legally 

binding requirements on the EPA, states, tribes or the regulated community, nor do they 

confer legal rights or impose legal obligations upon any member of the public." It 

continues (at 1-2); 

The EPA is issuing these FAQs to help address questions 
that arise when states and tribes seek to streamline the 
adoption and approval of water quality standards fYVQS) 
variances for pollutants that have an impact on multiple 
permittees (or dischargers). This occurs when groups of 
permittees are experiencing the same challenges in meeting 
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their water quality based effluent limits (WQBELs) for the 
same pollutant, regardless of whether or not the permittees 
are located on the same waterbody. 

A water quality standards variance is a time limited 
designated use and criterion (i.e., interim requirements) that 
is targeted to a specific pollutant(s), source(s), and/or 
waterbody segment(s) that reflects the highest attainable 
condition during the specified time period. As such, a 
variance requires a public process and EPA review and 
approval under CWA 303(c). While the designated use and 
criterion reflect what is ultimately attainable, the variance 
reflects the highest attainable condition for a specific 
timeframe and is therefore less stringent. However, a state 
or tribe may adopt such interim requirements only if it is able 
to demonstrate that it is not feasible to attain the currently 
applicable designated use and criterion during the period of 
the variance due to one of the factors listed at 40 CFR 
131.1 O(g). Where the currently applicable designated use 
and criterion are not being met, WQS variances that reflect a 
less stringent, time limited designated use and criterion allow 
states, tribes and stakeholders additional time to implement 
adaptive management approaches to improve water quality, 
but still retain the currently applicable designated use as a 
long term goal for the waterbody. States have adopted, and 
EPA has approved, water quality standards variances that 
apply to individual dischargers, variances that apply to 
multiple dischargers, and variances that apply to entire 
waterbodies or segments. 

The interim requirements specified in the variance apply only 
for CWA section 402 permitting purposes and in issuing 
certifications under section 401 of the Act for the pollutant(s), 
permittee(s) and/or waterbody or water body segment(s) 
covered by the variance. Specifically, the variance serves 
as the basis for WQBEL in National Pollutant Discharge 
Elimination System (NPDES) permits. However, the interim 
requirements do not replace the designated use and criteria 
for the water body as a whole, therefore, any implementation 
of CWA section 303(d) to list impaired waters must continue 
to be based on the designated uses and criteria for the 
waterbody rather than the interim requirements. 

(Emphasis in original; internal references omitted.) 
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On behalf of SJWC, I am introducing the above-referenced EPA publication as 

SJWC Exhibit C-2. I have quoted the specific language of the EPA publication to clearly 

describe EPA's WQS variance concept and to add support for NMED's temporary 

standards concept. Although NMED's proposal mimics, in certain respects, the EPA 

variance procedure utilized since 1977, NMED has avoided using the term "variance," 

and its proposal does not allow modification of designated uses on a temporary basis. 

SJWC therefore recommends that, should the WQCC adopt a temporary standards or 

variance procedure, it more closely follow the EPA variance language. 

Specifically, NMED has chosen to call proposed interim standards "temporary 

standards" in order to avoid confusion with the term "variance," which is used in the 

New Mexico Water Quality Act and in WQCC regulations. In its comments on the 

Public Discussion Draft, SJWC pointed out: 

In essence, SWQB is proposing a variance process 
applicable to surface water quality standards. SJWC has 
argued in the past that the Water Quality Act authorizes 
variances from water quality standards because standards 
may be enforced by criminal penalties, thus making 
standards equivalent to regulations. See generally §§ 7 4-6-
4(H), 74-6-10.2 NMSA 1978. Adoption of a variance 
standard similar to that previously proposed by SJWC would 
obviate the need for SWQB's temporary criteria proposal, 
comport with EPA guidance, and provide greater benefit to 
dischargers. 

SJWC Exhibit C-1 at 2. SJWC stands by this position. As background, the SJWC, 

through th13 direct testimony of its expert witness, Tom Pitts, P.E., proposed specific 

language for adoption of a WQCC variance from water quality standards during the 

2003 Triennial Review. The proposed language offered by SJWC in 2003 was as 

follows: 
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K. Variances from Water Quality Standards 

1. The commission may grant a temporary 
variance from a particular water quality standard for a 
specific water body if one of the following conditions is 
shown to exist: 

a. the standard is not being met because of 
human-induced conditions and those conditions cannot be 
corrected , correction will cause more environmental 
damage, and correction will impose an unreasonable burden 
upon a lawful business, occupation or activity or otherwise 
result in substantial and widespread adverse economic and 
social impact; 

b. the standard is not being met and naturally 
occurring pollutant concentrations prevent compliance with 
the standard without imposing an unreasonable burden upon 
a lawful business, occupation or activity or are deemed not 
correctable within three years; 

c. the standard is not being met and there is 
signfficant uncertainty about the appropriateness of the 
standard (e.g. , additional information is needed about either 
the source of a pollutant or the water quality necessary to 
protect a designated use) and the granting of a variance 
would protect existing water quality while providing an 
opportunity to remove the uncertainty; 

d. the standard is being met at the present 
time, but it is necessary to temporarily exceed the standard 
and introduce a pollutant for the protection of human health 
(e.g., application of a pesticide to reduce mosquito 
populations); 

e. the standard is being met at the present 
time, but it is necessary to temporari ly exceed the standard 
and introduce a pollutant to obtain another lawful objective, 
such as fisheries management or reintroduction of a native 
aquatic species for purposes of the Endangered Species 
Act; or 

f. for any other reason specified in 40 CFR 
§131 .1 O(g). 

2. Any person who seeks a variance from a water 
quality standard shall submit a written petition to the 
commission that contains the following information: (i) 
petitioner's name and address; (ii) the date of the petition; 
(i ii) identification of the specific pollutant and water quality 
standard for which the variance is sought; (iv) identification 
of the specific water body for which the variance is sought; 
(v) identification of the facility or activity for which the 
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variance is sought, if applicable; (vi) the reasons why 
compliance with the water quality standard cannot be 
achieved; (vii) a discussion of the technologies that are 
available, if any, for achieving compliance with the water 
quality standard for which a variance is sought; (viii) 
documentation that one of the conditions set out in 
paragraph K( 1) exists; (ix) the interim water quality standard 
sought by petitioner, along with evidence that the interim 
standard will not impair or otherwise negatively impact 
existing water quality; and (x) the period of time for which the 
variance is requested. 

3. The commission shall review the petition and 
require a public hearing in the locality affected by the 
proposed variance in accordance with Adjudicatory 
Procedures, 20.1.3 NMAC. After public hearing, the 
commission may grant the petition in whole or in part, may 
grant the petition subject to conditions, or may deny the 
petition. 

4. Any variance granted by the commission shall 
have a specific expiration date and shall be reviewed at least 
every three years during the State's triennial review of 
surface water quality standards. 

5. Any variance granted by the commission shall 
identify the interim water quality standard for the pollutant for 
which the variance is granted. The interim standard may not 
be set at a level that would impair or otherwise negatively 
impact existing water quality. 

6. Each variance granted by the commission shall 
be identified in the State's surface water quality standards by 
adding the words "variance granted" to the underlying 
numeric standard and noting the variance in a cortesponding 
footnote or endnote reference. 

7. An order of the commission is final and bars 
the petitioner from petitioning for the same variance without 
special permission from the commission. The commission 
may consider, among other things, the development of new 
information and techniques to be sufficient justification for a 
second petition . 

In support of this proposed variance language, Mr. Pitts testified that the proposed 

language meets all EPA requirements in the Water Quality Standards Handbook, and it 

incorporatias the requirements of 20.6.2.1210 NMAC, which establishes the procedure 

for obtaining a variance to WQCC regulations, as permitted by NMSA 1978, § 74-6-
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4(H). SJWC also stated that as of 1990, approximately 32 states had variance policies 

in the standards. See EPA National Assessment of State Variance Procedures Report 

(1990). It is interesting to note the similarities between NMED's current proposal for 

temporary standards and the above-mentioned SJWC proposed variance language; 

however, SJWC's proposal did not include the onerous work plan and UM-like 

information requirements found in NMED's proposal. 

Mom recent support for WQCC adoption of a variance process applicable to 

water quality standards has been articulated by EPA On September 4, 2013, EPA 

proposed changes to the federal WQS regulation in the Federal Register. 78 Fed. Reg. 

54518. The proposed rulemaking requested comments on regulatory revisions in the 

following six key issue areas: (1) Administrator's determination that new or revised 

WQS are necessary; (2) designated uses; (3) triennial reviews; (4) antidegradation; (5) 

variances; and (6) compliance schedule authorizing procedures. On behalf of SJWC, I 

submit this Federal Register notice as SJWC Exhibit C-3. 

Begiinning on page 54531 of SJWC Exhibit C-3, EPA discusses the background 

for WQS variances. On page 54532, EPA provides a proposed regulatory definition for 

"WQS variance" at 40 CFR Section 131.14, as follows: "A water quality standards 

variance (VVQS variance) is a time-limited use and criterion for a specified pollutant(s), 

permittee(s), and/or water body or waterbody segment(s) that reflect the highest 

attainable condition during the specified time period." EPA also proposes to specify "that 

all other applicable water quality standards not specifically addressed by the variance 

remain applicable," and provides the following illustration: 

Typically, states find variances that apply to a specific 
pollutant(s) and discharger(s) to be most useful. If a state 
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believes that the designated use and criterion is unattainable 
for a period of time because the discharger cannot meet its 
WQBEL, the state may grant a discharger-specific variance 
so long as the variance is consistent with the CWA and 
implementing regulation . 

Similarly, if a state or tribe believes that the designated use 
and criterion is unattainable as it applies to multiple 
permittees because they are all experiencing challenges in 
meeting their WQBELs for the same pollutant for the same 
reason, regardless of whether or not they are located on the 
same water body, a state or tribe may streamline its variance 
process by granting one variance that applies to all these 
dischargers (i.e. , a multiple discharger variance) so long as 
the variance is consistent with the CWA and implementing 
regulations. 

The EPA's proposed rulemaking has not been finalized, but the textual context of 

the Federal Register publication provides helpful insight regarding EPA's strong support 

for WQS variances or similar regulatory tools. Again, SJWC generally supports 

NMED's p1roposed temporary standards concept. However, SJWC believes that the 

term "variance" should be used for this concept, and the WQCC should directly 

reference its authority under NMSA 1978, Section 7 4-6-4(H) and the applicability of its 

variance r1egulation at 20.6.2. 1210 NMAC. Furthermore, SJWC requests specific 

clarification that a petitioner does not have to perform a UAA and recommends that the 

work plan requirements proposed by NMED for 20.6.4.1 O(F)(1 )(a), (5) and (6) NMAC be 

rejected as unnecessary and overly burdensome. Otherwise, there is no benefit to the 

regulated community-a petitioner would simply seek to permanently downgrade a 

designated! use. In addition , the proposed concept of temporary standards should allow 

for interim standards for designated uses; temporary standards should not be limited to 

applicable criteria. 
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B. SJWC's Response to Amigos Bravos' Position 

In its Proposed Amendments and Statement of Basis, Amigos Bravos opposes 

(at 2-5) NIVIED's temporary standards proposal and asks the wacc to reject the 

proposed addition of 20.6.4.1 O(F) and 20.6.4.12(H) NMAC. SJWC disagrees with 

Amigos Bravos' proposal and its Basis for Changes (at 4-5). SJWC also disagrees with 

the Amigos Bravos contention that NMED's proposal to adopt temporary standards 

would result in increased discharges of pollutants into already impaired waters. There 

are several reasons why the wacc should not adopt the Amigos Bravos position. 

To begin, Amigos Bravos asserts (at 4) that compliance schedules should be 

used instead of temporary standards. The EPA addressed the comparison between a 

variance (or temporary standards) and a compliance schedule in its 2013 proposed 

was rulernaking. See SJWC Exhibit C-3. There, EPA states (at 54532): 

There are a variety of tools available to states, tribes and 
dischargers that can provide time to meet regulatory 
requirements; however. the most common regulatory tools 
considered are variances and permit compliance schedules. 
Which tool is appropriate depends upon the circumstances. 
Variances can be appropriate to address situations where it 
is known that the designated use and criterion are 
unattainable today (or for a limited period of time) but 
feasible progress could be made toward attaining the 
designated use and criterion. A permit compliance 
schedule, on the other hand, may be appropriate when the 
use is attainable, but the permittee needs additional time to 
modify or upgrade treatment facilities in order to meet its 
waBEL such that a schedule and resulting milestones will 
lead to compliance "as soon as possible" with the WaBEL 
based on the currently applicable was. 

Thus, EPA itself recognizes that a variance is a useful tool for states, tribes, and 

dischargers, especially where "the designated use and criterion are unattainable today 

(or for a limited period of time)." 
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Second, Amigos Bravos appears to be concerned (at 5) about the impact of a 

new temporary standards WQS tool on "new or increased discharges." However, EPA 

and NMED most likely would utilize this tool with respect to "existing discharges" to 

provide time to make progress towards attaining designated uses and/or criteria. EPA 

has explained in their proposed rulemaking (SJWC Exhibit C-3) that a variance results 

in a time-limited designated use or criterion that is targeted to a specific pollutant, 

source, and/or water body or water body segment that reflects the highest attainable 

condition during the specified time period. According to EPA, a variance is different 

from a change to a designated use and its associated criteria because it is intended as 

a mechanism to provide time for states, authorized tribes, and stakeholders to 

implement adaptive management approaches that will improve water quality where a 

designated use and criteria currently in place are not being met. The designated use is 

retained as a long term goal. Thus, when properly applied, a variance can lead to 

improved water quality over time, and in some cases, full attainment of designated uses 

due to advances in treatment technologies, control practices, or other changes in 

circumstanices, thereby furthering the objectives of the Clean Water Act (''CWA"). 

According ito EPA, a variance provides a "more direct link to the CWA Section 101 (a) 

goal" to "restore and maintain the chemical, physical and biological integrity of the 

Nation's waters." SJWC Exhibit C-3 at 54531 -32. A WQS variance is "consistent with 

the 'restore' aspect of the goal'' because it is "intended to allow incremental 

environmental progress in achieving designated uses." Id. at 54532. 

Ami~~os Bravos states (at 5) that "NMED's proposal is squarely and 

problematically aimed at already impaired waters" and "would condone the discharge of 
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increased concentrations of parameters that are causing the impairment in the first 

place." However, NMED's proposal, although it would provide a tool that could be 

applied to already impaired waters, does not condone discharge of increased pollutant 

concentrations. Rather, NMED's proposal is aimed at waters where attainment of a 

designated use may not be feasible in the short term because of one or more of the 

factors listed in 40 CFR Section 131.1 O(g). Instead of requesting that the designated 

use be downgraded, a petitioner may request interim standards and time to perform 

activities that may lead to attainment of the original designated use. Note that the 

petitioner will not be asking to increase the volume of discharge or concentrations in the 

discharge. Amigos Bravos has misconstrued NMED's intent in proposing temporary 

standards. 

Fourih , Amigos Bravos states (at 5) that "NMED's proposal would reward 

polluters that have been illegally discharging ." However, in New Mexico, any discharge 

to waters of the state must be permitted under the CWA Section 402, National Pollutant 

Discharge !Elimination System ("NPDES") permit program. Thus, absent an unpermitted 

discharge, there is no "illegal[) discharging." There is nothing in NMED's proposal that 

"reward[s] polluters." Instead, NMED's proposal to allow temporary standards as a 

was tool allows the state greater flexibility to meet the highest attainable designated 

use for a water body over time, and the concept should be embraced by the WQCC. 

2. 20.6..4.97 NMAC: NMED's Ephemeral Waters Proposal 

NMED proposes adding approximately 30 stream segments to the list of 

ephemeral waters set out in 20.6.4.97(C) NMAC based on UAA reports prepared 

pursuant to 20.6.4.15(C) NMAC and NMED's Hydrology Protocol for the Determination 
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of Uses Supported by Ephemeral, Intermittent, and Perennial Waters ("Hydrology 

Protocol"). If approved, these waters would be the first to be expressly designated as 

ephemeral in 20.6.4.97(C) NMAC out of tens of thousands of miles of ephemeral 

watercourses in the state. Once designated as an ephemeral water, a surface water is 

assigned the designated uses of livestock watering, wildlife habitat, limited aquatic life, 

and secondary contact recreation. Currently, undesignated ephemeral waters, not yet 

the subject of a UAA, are intermittent waters under 20.6A.98 NMAC and are assigned 

the more stringent designated uses of primary contact and marginal warmwater aquatic 

life. 

The New Mexico Water Quality Act at Section 7 4-6-4(0) states that, "[i]n making 

standards, the commission shall give weight it deems appropriate to all facts and 

circumstances," and SJWC has no objection to the designation of these stream 

segments as ephemeral waters. However, SJWC requests that the WQCC reflect on 

the transactional costs associated with the underlying WQCC-approved water quality 

standards for these ephemeral waters designations. During the 2009 Triennial Review, 

NMED proposed, and the WQCC adopted, amendments to the surface water quality 

standards that, by default, upgraded the designated uses for all unclassified non-

perennial waters in New Mexico, which at the time were: livestock watering, wildlife 

habitat, secondary contact, and limited aquatic life. The 2009 amendments significantly 

upgraded the designated uses for an estimated 100,000+ miles of ephemeral and 

intermittent watercourses, which already were protective of CWA Section 101 (a)(2) 

uses for all unclassified waters in New Mexico. All unclassified waters now are 

assigned the designated uses of wildlife habitat, primary contact and marginal 
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warrnwater aquatic life, and those uses can be downgraded only through the 

performanc:e of a UAA. SJWC believes this requirement places an unreasonable 

transaction:al costs burden on the state and its citizens that simply is unnecessary. The 

WQCC should always consider the transactional costs associated with its adoption or 

change of water quality standards. 

The present water quality standards at 20.6.4.98 NMAC inherently re-define 

intermittent waters through a rebuttable presumption that all non-perennial unclassified 

waters of the state (which encompasses the universe of non-perennial watercourses) 

are intermi1rtent, thereby requiring UAA documentation in order to designate a water as 

ephemeral and list it under 20.6.4.97(C) NMAC. This 2009 requirement results in a 

significant cost burden for New Mexico, as demonstrated by the following discussion. 

EPA requires, pursuant to 40 CFR Section 131.1 OU): 

A State must conduct a use attainability analysis as 
described in § 131. 3(g) whenever: 
(1) The State designates or has designated uses that do not 
include the uses specified in section 101 (a)(2) of the Act, or 
(2)The State wishes to remove a designated use that is 
specified in section 101 (a)(2) of the Act or to adopt 
subcategories of uses specified in section 101 (a)(2) of the 
Act which require Jess stringent criteria. 

(Emphasis added.) Prior to 2009, EPA-approved livestock watering, wildlife habitat, 

secondary contact and limited aquatic life designated uses met the CWA §101(a)(2) 

national goals regarding wildlife and recreation in and on the water for ephemeral 

waters. For example, secondary contact includes wading, which is an activity "in" the 

water. Also, wildlife will take advantage of any water present for any amount of time in 

an unclassified watercourse. However, it seems New Mexico cannot now easily go 

back to the pre-2009 EPA-approved designated uses of secondary contact and limited 
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aquatic life without the performance of a UAA. See 40 CFR § 131.100)(2). SJWC 

therefore e:ncourages the WQCC to reflect on the newly imposed transactional costs 

associated with the WQCC's 2009 adoption of the rebuttable presumption concept and 

initiate a dialogue with EPA in an effort to mitigate this unfortunate economic burden. 

EPA should be receptive to a proposal allowing New Mexico to return to the 

WQS that were in place for ephemeral streams prior to 2009 given recent public 

comments on EPA's proposed "waters of the United States" rule. See Definition of 

"Waters of the United States" Under the Clean Water Act; Proposed Rule published by 

the Department of Defense, Department of the Army, Corps of Engineers and EPA on 

April 21 . 2014. 79 Fed. Reg. 22188 ("Proposed WOTUS Rule"). Numerous submitted 

comments demonstrate that ephemeral waters may not be classified as "waters of the 

United Sta1tes," and thus federal jurisdiction for water quality protection purposes does 

not apply to such waters. For example, the Federal Water Quality Coalition ("FWQC") 

submitted comments on the Proposed WOTUS Rule on November 14, 2014. The 

FWQC is a group of industrial companies, municipal entities, property owners, and trade 

associations that are directly affected, or which have members that are directly affected, 

by regulatory and policy decisions made pursuant to the CWA. FWQC members 

include a wide range of interests, such as the American Chemistry Council , American 

Iron and Steel Institute, American Petroleum Institute, Association of Idaho Cities, 

General Electric Company, Mid America Crop Life Association, and Western Coalition 

of Arid States. SJWC also is a member through its affiliation with the Western Coalition 

of Arid States. I have attached the FWQC's comments to this testimony as SJWC 

Exhibit C-4 . 
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In its. comments on the Proposed WOTUS Rule, the FWQC stated the following: 

Since releasing the proposed ru le for public comment, the 
agencies, particularly EPA, have been trying to defend it by 
asserting that the rule (1) is not an expansion of jurisdiction, 
(2) is supported by the statute and Supreme Court 
precedent. (3) is based on science, and (4) will clarify 
jurisdiction. These assertions do not withstand scrutiny. In 
fact, the proposed rule is a dramatic expansion of jurisdiction 
that is not supported by the statute, Supreme Court 
precedent, or the scientific studies referenced by the 
agencies. In addition, the proposed expansion has caused 
great uncertainty and confusion, as evidenced by the 
numerous requests for clarification that have been reported 
in the trade press. The result will be increased costs, 
regulatory burden, litigation, and reduced economic activity. 

SJWC Exhibit C-4 at 2. The FWQC's comments go on to succinctly debunk EPA's 

assertions and make a strong case for excluding ephemeral waters from federal 

jurisdiction under the CWA For example, as the FWQC points out, neither Kansas nor 

Missouri VVQS apply to ephemeral waters. SJWC Exhibit C-4 at 7-8. The WQCC 

should consider the strong support these comments offer for a petition to EPA allowing 

New Mexico to return to the pre-2009 WQS for ephemeral waters without the burden of 

conducting individual UAAs on more than 100,000 miles of ephemeral waters in the 

state. 

Economically, it makes more sense to replace the current designated uses for 

non-perennial unclassified waters with the designated uses of livestock watering, wildlife 

habitat, secondary contact. and limited aquatic life, and then upgrade those waters on a 

specific as-needed basis, rather than suffer the burden of demonstrating use 

unattainability everywhere. Again, those designated uses are still protective of water 

quality. It simply is too costly to require a UAA to demonstrate that every non-perennial 

unclassified watercourse in the state is, in fact, ephemeral and does not support the 
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designated uses of primary contact and marginal warmwater aquatic life. The 

rebuttable jpresumption that primary contact and marginal warmwater aquatic life are 

attainable uses in thousands of miles of unclassified watercourses (the vast majority of 

which are dry arroyos), adopted by the WQCC in 2009, should ultimately be scrapped. 

By further example, consider that eighteen of NMED's proposed ephemeral 

surface water designations result from a 2012 UAA performed by NMED and its 

contractor, Daniel B. Stephens & Associates, pursuant to 20.6A.15 NMAC and the 

Hydrology Protocol: Use Attainability Analysis for Unclassified Non-Perennial 

Watercourses with NPDES Permitted Faci lities (June 2012). Please note that the UAA 

document for these waters contains the following "Background and Objectives" (at 1 ): 

The Clean Water Act (CWA) §101(a)(2) and Section 20.6.4.6 
NMAC declares that wherever attainable, water quality shall 
provide for the protection of fish, shellfish and wildlife and for 
recreation in and on the water. In accordance with this, 
federal regulation at 40 CFR 131 .1 OU) effectively establishes 
a "rebuttable presumption" that CWA § 101 (a)(2) uses 
("§101 (a)(2) uses") are attainable. According to federal 
regulation at 40 CFR 131.100), to remove a §101 (a)(2) use, 
a state must conduct a UAA. Relevant to this UAA, an 
aquatic life use may be removed or changed to a use with 
less stringent criteria if the use is unattainable due to one or 
more of six factors listed in 40 CFR 131.1 O(g). 

Waters that are not included in a classified Water Quality 
Standards segment (§20.6.4.101-899 NMAC) are 
considered unclassified waters of the State (§20.6.4.97-99 
NMAC). Water quality standards and the appropriate use 
specific criteria for unclassified waters are dependent on the 
existing hydrologic condition (e.g., ephemeral, intermittent or 
perennial). In New Mexico, unclassified non-perennial 
waters are by default subject to § 20.6.4.98 NMAC, with 
designated uses of wildlife habitat, livestock watering, 
primary contact, and marginal warmwater aquatic life. The 
uses of wildlife habitat, primary contact and marginal 
warmwater aquatic life are consistent with the presumption 
that §101 (a)(2) uses are attainable. New Mexico Water 
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Quality Standards at §20 .6.4.15 NMAC provides for a UAA 
process for certain ephemeral waters based on the 
Hydrology Protocol which can be used to change the 
applicable designated uses and water quality standards for 
unclassified streams as part of the UAA process. 

Consider the costs incurred by NMED to compensate its contractor to examine the 18 

non-perennial stream segments that are the subject of the eighteen UAAs supporting 

designatiorn of those stream segments as ephemeral. It is estimated that tens of 

thousands of dollars were spent by NMED on the contractor and NMED staff to 

document that an arroyo is indeed an ephemeral watercourse, and thus the designated 

uses of primary contact and marginal warmwater aquatic life are unattainable. Imagine 

continuing this UAA exercise on thousands of arroyos statewide in the future to 

demonstrate that they are indeed ephemeral and therefore can be listed at 20.6.4.97(C) 

NMAC. 

Secondly, as a result of the WQCC's 2009 adoption of the "rebuttable 

presumption'' approach, and the corresponding imposition of the UM/Hydrology 

Protocol re?quirement, certain NPDES discharges previously made into "ephemeral" 

waters now are made into "perennial" waters because a watercourse has been re-

designated as perennial based solely on the effluent discharge. The City of Gallup is 

one example. When those NPDES permits are renewed, the permit conditions are 

more string1ent in order to meet the upgraded designated uses. such as primary contact. 

More strin~ient permit conditions typically mean increased economic burdens on New 

Mexico dischargers. Does it really make sense for New Mexico to spend financial 

resources to demonstrate that an arroyo is an ephemeral watercourse, then allow a 

discharge into the arroyo, then re-examine the arroyo and penalize the discharger with 
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more strin91ent water quality requirements because the effluent discharge creates a 

perennial watercourse out of an arroyo? The City of Gallup received a cost proposal for 

$20,000 from an environmental consulting firm to perform a Level I Evaluation using the 

Hydrology Protocol Guidance on the Rio Puerco of the West. This approach places 

unnecessary time and costly burdens on everyone involved, including NMED. 

Third, 20.6.4.15(C) NMAC elevates the Hydrology Protocol, which is a guidance 

document, to the status of an enforceable regulation . Although the Hydrology Protocol 

may indeeol represent sound guidance and may establish a useful methodology, NMED-

written guidance documents (e.g., Hydrology Protocol, Nutrient Assessment Protocols, 

Syntheticallly Lined Lagoons-Liner Material and Site Preparation Guidelines, Monitoring 

Well Construction and Abandonment Guidelines, and Above Ground Use of Domestic 

Reclaimed Wastewater Guidance), should not be made enforceable via the documents' 

citation in water quality standards, in Total Maximum Daily Loads, or in regulatory 

permits such as NPDES and groundwater discharge permits, all of which are 

enforceable with penalties. SJWC urges that all guidance, protocol and criteria 

documents be subject to the WQCC rulemaking process if they are going to be used as 

de facto water quality standards, TMDLs, or permit limitations that will be enforced by 

the WQCC or EPA. Circumvention of the rulemaking process violates the due process 

rights of those against whom the guidance documents are applied . Simple reference to 

guidance documents and protocols in the New Mexico Water Quality Management Plan 

does not meet the requirements of the Water Quality Act regarding public hearings for 

adoption of regulations and standards. 
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Finally, the State of Arizona has a very reasonable approach to unclassified 

waters, particularly ephemeral waters. During previous Triennial Reviews of the state's 

surface wa1ter quality standards, several parties proposed that New Mexico adopt water 

quality standards similar to those adopted by the State of Arizona that specifically 

address "ef11uent dependent waters." The adverse economic impacts on New Mexico 

NPDES dischargers resulting from the state's current unclassified waters scheme could 

be ameliorated by incorporating the Arizona concept of effluent dependent waters into 

the surface water quality standards at some point in the near fi.Jture. 

During this Triennial Review, SJWC has not petitioned to remove the rebuttable 

presumption for unclassified waters adopted by the WQCC in 2009. Indeed, It is 

unclear whether designated uses for 100,000 miles of ephemeral waters can be 

downgraded without UAAs. Nor has SJWC petitioned to adopt the Arizona effluent 

dependent water concept. The point of my technical testimony on this subject is to 

encourage NMED and the WQCC to approach EPA and determine the most efficient 

way to undo the damage caused by the 2009 action and allow unclassified waters to be 

considered ephemeral unless proved to be intermittent or perennial. The current time 

and cost UAA burdens on the regulated community, NMED, and the state as a whole 

are unjustifiable, as shown by NMED's current proposal to add the first stream 

segments to the list of ephemeral waters set out in 20.6.4.97(C) NMAC. 

3. 20.6.4.101-503 NMAC: NMED's Classified Waters Proposal 

NMED proposes wide-spread upgrades of the secondary contact recreation 

designated use to primary contact recreation for numerous classified stream segments 

throughout New Mexico. Upgraded recreational use is proposed for nine stream 
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segments, :and as with 20.6.4.103 NMAC, the following rationale is provided in NMED's 

Basis for Cl1ange in support of the upgraded use: 

The State shall from time to time, but at least once every 
three years, review applicable water quality standards and, 
as appropriate, modify and adopt standards. Any water 
body segment with water quality standards that do not 
include the uses specified in 40 CFR § 131 .20 shall be re
examined to determine if any new information has become 
available. If such new information indicates that the uses 
specified in CWA Section 101 (a)(2) are attainable, the State 
shall revise its standards accordingly. While swimming in 
this area is "at your own risk", this portion of the Rio Grande 
is accessible for swimming and bodily contact can occur with 
a risk of ingesting water. The Bureau has no evidence that 
this use is not attainable and primary contact use may be 
existing and is likely attainable. Also, to be consistent with 
the latest EPA recommendations for recreational contact and 
CWA Section 101 (a) goals (77 FR71191 , November 29, 
2012), the designated use for secondary contact is upgraded 
to the primary contact use with corresponding criteria. 

This NMED Basis for Change is by and large used as the "boiler plate" rationale for all 

of the proposed upgrades from secondary contact to primary contact. Please note that 

NMED uses very equivocal language and states that it has "no evidence that this use is 

not attainable and primary contact use may be existing and is likely attainable." 

(Emphasis added.) NMED does not offer any data, documentation, or evidence that 

primary contact is occurring and is attainable. NMED's artfully crafted language is an 

attempt to create yet another rebuttable presumption-a presumption that primary 

contact is an attainable use-and avoid the obligation to provide actual data and other 

evidence supporting the designated use upgrade. NMED is merely "presuming'' that 

primary contact is an attainable use, and the same ''Basis for Change" language is used 

for the following eight stream segments: 20.6.4.116, 20.6 .4.124, 20.6.4.204, 
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20.6.4.206, 20.6.4.207, 20.6.4.213, 20.6.4.219, and 20.6.4.308 NMAC. No information 

specific to each individual stream segment is provided. 

These nine proposed designated use upgrades, from the previously EPA-

approved designated use of secondary contact recreation to primary contact recreation, 

will create unnecessary transactional costs and is not a wise course of action for the 

reasons already stated in my testimony about the cost impacts of the ephemeral waters 

process. The presumption that the primary contact recreation use is attainable, without 

any supporting evidence, will place an economic and time burden on both NMED and 

those discharging into these stream segments. Conceivably, the change in designated 

use will force dischargers either to upgrade wastewater treatment for bacteria or to 

technically and legally rebut the presumption that primary contact recreation is 

attainable with the costly performance of a UAA. Because the current designated use 

of secondary contact recreation, previously approved by EPA, meets the CWA Section 

101 (a)(2) g1oal of recreation in and on the water, there is no reason to impose such 

additional burdens on dischargers or the administrative agency. NMED presents no 

"new information" supporting its proposal, despite its recognition in its Basis for Change 

that standards should be revised based on "new information." 

NMED also states in its Basis for Change: "To be consistent with the latest EPA 

recommendations for recreational contact and CWA Section 101 (a) goals (77 FR71191 , 

November 29, 2012), the designated use for secondary contact is upgraded to the 

primary contact use with corresponding criteria." However, the EPA announcement 

published iin the November 29, 2012 Federal Register applies to the availability of the 

2012 Recreational Water Quality Criteria, a document that contains EPA's recreational 
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water quallty criteria recommendations for protecting human health in ambient waters 

that already are designated for primary contact recreation-not secondary contact. 

NMED's Basis for Change simply does not apply to the proposed designated use 

upgrades for these nine stream segments because the stream segments do not 

currently have a primary contact designated use. NMED's attempt to justify its upgrade 

proposals on an EPA recommendation that is not applicable should be rejected. The 

EPA recommendation does not apply unless or until the waters have a designated use 

of primary contact recreation. 

FurU1ermore, EPA has requested comments on its proposal to amend 40 CFR 

Section 131 .1 O(g) to provide that, where a state or tribe adopts new or revised water 

quality standards based on a UAA, it must adopt the highest attainable use (HAU). See 

SJWC Exhibit C-3 at 54518, 54522. EPA is proposing to define HAU as: "the aquatic 

life, wildlife , and/or recreation use that is both closest to the uses specified in section 

101 (a)(2) of the Act and attainable, as determined using best available data and 

information through a use attainability analysis defined in § 131.3(g)." Id. at 54522. 

EPA goes on to say that it recommends that states and tribes consider the HAU during 

a triennial review: "If new information becomes available during a triennial review to 

indicate that a use higher than what is currently designated is attainable, states and 

tribes should revise their Was to reflect the HAU." Id. at 54524. 

Even though EPA has requested comments on its proposed revisions to 40 CFR 

Section 131 , and further rulemaking is still pending , the implications of EPA's proposals 

regarding designated uses are helpful. Furthermore, EPA's evaluation of the economic 

impacts on state and tribal was programs associated with adoption of the rulemaking 
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proposal illustrates the issue of transactional costs regarding the adoption of a was 

variance procedure and implementing the highest attainable use (HAU) process, adding 

further support to my testimony on transactional cost impacts. See SJWC Exhibit C-3 at 

54538. NMED's proposal to upgrade nine steam segments from the secondary contact 

recreation to the primary contact recreation designated use rests on no substantive 

"new information." Moreover, it is patently obvious that upgrading a CWA Section 

101 (a)(2) designated use to a higher or highest categorical use, without substantial 

information and data justifying the upgrade, burdens New Mexico with unwarranted 

transactional costs. If designated uses are upgraded based on a rebuttable 

presumption , downgrading those designated uses in the future likely will not be feasible 

without thei commitment of significant economic resources to perform required UAAs, 

amend the applicable water quality standards, and obtain EPA approval. The WQCC 

should not adopt more stringent water quality standards absent information and data 

proving a use is attainable. SJWC therefore recommends that the WQCC not adopt 

NMED's proposed revisions for upgrading recreational use on the aforementioned nine 

waterbody segments. 

4. 20.6·.4.900 NMAC: Peabody Energy's Proposed Revisions to Use-Specific 
Numeric Criteria 

Peabody Energy ("Peabody") proposes to modify the selenium standard for 

Wildlife Haibitat in 20.6.4.900(J) NMAC by (i) assigning the use-specific criteria of 50 

µg/L for dissolved selenium and (ii) deleting the use-specific criteria of 5.0 µg/l for total 

recoverabh~ selenium from the standard. Peabody has made a case that the chronic 

aquatic life criteria of 5.0 µg/L is applicable when wildlife may be present and use water. 

and the criteria is already fully protective of the most sensitive water use by aquatic life. 
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Additionally, wildlife use the water primarily for drinking, similar to domestic livestock, 

and thus the 50.0 µg/L Se (dissolved) criterion applicable for livestock watering also 

should be used for wildlife habitat. The SJWC agrees with and supports Peabody's' 

proposed modification of the selenium standard . 

Peabody also proposes to amend the language of 20.6.4.900(0 ) and (E) NMAC 

regarding primary contact and secondary contact recreation. Peabody's proposed 

language clarifies that it is not the intent of the standards to require man-made ponds or 

man-made wetlands built and intended to be used for treatment, livestock watering, 

and/or wildlife habitat purposes to meet primary and secondary human contact criteria. 

SJWC has reviewed Peabody's proposal and basis for change regarding the standards 

for primary and secondary contact, and SJWC supports Peabody's proposal. 

This concludes my direct testimony on behalf of SJWC. 
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Santa Fe, NM 87502 

Via U.S. Mail and E-mail (Kristine. 
Pintado@state.nm.us) 

Re: Comments of San Juan Water Commission on the Surface Water Quality 
Bureau's Discussion Draft for the Triennial Review of Water Quality 
Standards 

Dear Ms. Pintado: 

Thanl< you for publishing, and accepting public comment on, the Surface Water 
Quality Bureau's ("SWQB") 2013 Triennial Review Discussion Draft, Standards for 
Interstate and Intrastate Surface Waters, 20.6.4 NMAC (the "Discussion Draft"). SJWC 
appreciates the opportunity provided by SWQB to remark on the Discussion Draft. The 
SWQB should be commended for the thorough and detailed manner in which the 
Discussion Draft was prepared. SJWC has several comments and recommendations 
concerning SWQB's proposals for temporary criteria (20.6.4.10(F) NMAC), piscicide use 
(20.6.4.16 NMAC), ephemeral waters (20.6.4.97 NMAC), and classified waters 
(20.6.4.101-:503 NMAC), as follows. 

§ 20.6.4.10(F) NMAC: Temporary Criteria 

SWQIB's proposed additions to Section 20.6.4.10 NMAC would allow any person 
to petition the Water Quality Control Commission ("WQCC") to adopt a temporary water 
quality criterion applicable to all or part of a surface water of the state. Although 
presumably well-intentioned, the proposed new language beginning on page 5 provides 
no significant benefit to point and non-point source dischargers in New Mexico. As 
currently proposed, a petitioner for a temporary criterion must demonstrate: 

1. "attainment of the associated designated use is not feasible in the short term" 
because of one or more of the factors listed in 40 CFR 131. 1 O(g), as 
demonstrated by a Use Attainability Analysis ("UAA") (emphasis added); 

EXHIBrJ; 
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2. ''tile proposed temporary criterion represents the highest degree of protection 
feasible in the short term and adoption will not cause loss or impairment of an 
e>cisting use" (emphasis added); and 

3. "existing or proposed discharge control technologies will comply with 
applicable technology-based limitations and feasible technological controls 
and other management alternatives1 such as a pollution prevention program." 

SJWC believes that SWQB's temporary criteria proposal is unnecessary because, if a 
petitioner miust first demonstrate that attainment of the associated designated use is not 
feasible duei to one or more factors listed in 40 CFR 131.10(g) as demonstrated by 
means of a IUAA performed by the petitioner, then the designated use should be revised 
for that segment of the surface water given the UAA justification for an unattainable 
designated use. SWQB's reference to "short term" infeasibility presupposes future 
feasibility of attainment and does not benefit a petitioner who already has proven, 
through a U;~, that a designated use is not attainable. 

Next, the Discussion Draft language states that a temporary criterion shall apply 
to a specific: pollutant or to a specific water body segment, and it does not allow the 
temporary modification of a designated use. Although the EPA defines an interim or 
temporary water quality criterion as a ~time limited designated use [or] criteria" (EPA 
Publication No. EPA-820-F-13-012, March 2013), the SWQB proposal does not similarly 
allow tempmary modification of a designated use. Thus, there is no demonstrable 
benefit for point and non-point source dischargers. 

Finally, the proposed new language states that a petition for a temporary criterion 
must present a plan and timetable for achieving compliance with the orig inal criterion 
and, unless renewed, a temporary criterion shall expire no later than the effective date 
of the next Triennial Review. In essence, SWQB is proposing a variance process 
applicable to surface water quality standards. SJWC has argued in the past that the 
Water Quali1y Act authorizes variances from water quality standards because standards 
may be enforced by criminal penalties, thus making standards equivalent to regulations. 
See generany §§ 74-6-4(H), 74-6-10.2 NMSA 1978. Adoption of a variance standard 
similar to that previously proposed by SJWC would obviate the need for SWQB's 
temporary c1iteria proposal, comport with EPA guidance, and provide greater benefit to 
dischargers. 

§ 20.6.4.16 NMAC: PLANNED USE OF A PISCICIDE 

Beginning on page 8 of the Discussion Draft, SWQB proposes to exempt 
piscicide useirs who have a National Pollutant Discharge Elimination System ("NPDES") 
permit for piscicide application from further review and approval by the WQCC. SJWC 
believes relitef from WQCC approval for piscicide application is warranted to refieve 
NPDES pem1it holders from duplicative federal and state permitting requirements. 
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However, SJWC disagrees that the WQCC should retain authority to authorize piscicide 
use in the atbsence of an NPDES permit because applicable federal regulations require 
that any person proposing to use (discharge) a piscicide in waters of the U.S. obtain an 
NPDES permit. The WQCC, therefore, should require an NPDES permit rather than 
provide an alternative process for approval of piscicide use in contradiction to federal 
law. If SVVQB is concerned that EPA's NPDES Pesticide General Permit may be 
revoked, and therefore a state "back-up plan" is warranted, SJWC urges SWQB to 
modify its proposal to clarify that WQCC approval of piscicide use can occur only if 
EPA's Gene~ral Permit is revoked. 

§ 20.6.4.97 NMAC: EPHEMERAL WATERS 

SWC!B proposes adding approximately 30 new stream segments to the list of 
ephemeral waters set out in section 20.6.4.97(C) NMAC based on UAA's conducted 
pursuant tc1 20.6.4.1 5(C) NMAC and the New Mexico Environment Department's 
("NMED") Hlydrology Protocol for the Determination of Uses Supported by Ephemeral, 
Intermittent, and Perennial Waters (the "Hydrology Protocol"). These waters are the 
first to be E!Xpressly classified as ephemeral out of thousands of miles of ephemeral 
watercourse!s in the state. Once classified as ephemeral, a surface water is assigned 
the designated uses of livestock watering, wildlife habitat, limited aquatic life and 
secondary c:ontact. Unclassified ephemeral waters not yet the subject of a UAA, on the 
other hand, are presumed to be intermittent waters and are assigned the more stringent 
designated uses of primary contact and marginal warmwater aquatic life. 20.6.4.98 
NMAC. 

SJWC has no objection to the classification of these stream segments as 
ephemeral waters. However, SJWC believes a UAA should not be required before an 
unclassified stream segment can be classified as ephemeral. For the reasons set forth 
in the following discussion of unclassified non~perennial waters, SJWC urges SWQB to 
request that the WQCC amend the water quality standards to replace the designated 
uses for all unclassified waters with wildlife habitat, secondary contact and limited 
aquatic life. 

Eightieen of SWQB's proposed ephemeral surface water classifications result 
from a 2012 UAA performed by NMED and its contractor, Daniel B. Stephens & 
Associates, pursuant to section 20.6.4.1 5 NMAC and the Hydrology Protocol: Use 
Attainability Analysis for Unclassmed Non-Perennial Watercourses with NPDES 
Permitted Facilities (June 2012). That UAA contains the following "Background and 
Objectives" ~[at 1): 

The Clean Water Act (CWA) §101(a)(2) and Section 20.6.4.6 
NMAC declares that wherever attainable, water quality shall 
provide for the protection of fish, shellfish and wildlife and for 
recreation in and on the water. In accordance with this, 
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federal regulation at 40 CFR 131.100) effectively establishes 
a "rebuttable presumption" that CWA §101(a)(2) uses 
("§ 101 (a)(2) uses") are attainable. According to federal 
regulation at 40 CFR 131.10(j), to remove a §101(a)(2) use, 
a state must conduct a UM. Relevant to this UM, an 
aquatic life use may be removed or changed to a use with 
less stringent criteria if the use is unattainable due to one or 
more of six factors listed in40CFR131 .10(g). 

Waters that are not included in a classified Water Quality 
Standards segment (§20.6.4.101-899 NMAC) are 
considered unclassified waters of the State (§20.6.4.97-99 
NMAC). Water quality standards and the appropriate use 
specific criteria for unclassified waters are dependent on the 
existing hydrologic condition (e.g., ephemeral, intermittent or 
perennial). In New Mexico, unclassified non-perennial 
waters are by default subject to §20.6.4.98 NMAC, with 
designated uses of wildlife habitat, livestock watering, 
primary contact, and marginal warmwater aquatic life. The 
uses of wildlife habitat, primary contact and marginal 
warmwater aquatic life are consistent with the presumption 
that §101(a){2) uses are attainable. New Mexico Water 
Quality Standards at §20.6.4.15 NMAC provides for an UAA 
process for certain ephemeral waters based on the 
Hydrology Protocol which can be used to change the 
applicable designated uses and water quality standards for 
unclassified streams as part of the UM process. 

During the 2009 Triennial Review, NMED proposed, and the WQCC adopted, 
amendments to the surface water quality standards that, by default, apply Clean Water 
Act ("CWA") section 101(a)(2) uses (a/k/a "fishable swimmable uses") to all unclassified 
waters in New Mexico-an estimated 110,000 miles of ephemeral and intermittent 
watercourse:s. In other words, all unclassified waters are assigned the designated uses 
of wildlife habitat, primary contact and marginal warmwater aquatic life, and those uses 
can be altE?red only through the performance of a UM. SJWC believes this 
requirement places an unreasonable economic burden on the state and its citizens that 
is simply unnecessary. 

First, under 40 CFR 131.10(j): 

A State must conduct a use attainability analysis as 
described in §131.3(g) whenever: 
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(1) The State designates or has designated uses that do not 
include the uses specified in section 101 (a)(2) of the Act, or 

(2)The State wishes to remove a designated use that is 
specified in section 101 (a)(2) of the Act or to adopt 
subcategories of uses specified in section 101(a)(2) of the 
Act which require less stringent criteria. 

Wildlife habitat, secondary contact and limited aquatic life designated uses meet the 
CWA §101(a)(2) national goals regarding wildlife and recreation in and on the waterand 
should there~fore be deemed to meet the federal requirements in 40 CFR 131.10(j)(1). 
For examplt~. secondary contact includes wading, which is an activity "in" the water. 
Also, wildlife~ will take advantage of any water present for any amount of time in an 
unclassified watercourse. SJWC therefore encourages SWQB to propose, or at least 
support, amending the water quality standards to replace the current designated uses 
for unclassified waters with wildlife habitat, secondary contact, and limited aquatic life. 
It is simply ltoo costly to require a UAA to demonstrate that a watercourse is, in fact, 
ephemeral amd does not support the designated uses of primary contact and marginal 
warmwater aquatic life. The rebuttable presumption that primary contact and marginal 
warmwater aquatic life are attainable uses in thousands of miles of unclassified 
watercourses (many of which usually are dry arroyos), which was adopted by the 
WQCC in 2I009, should be scrapped. Just consider the costs incurred by NMEO to 
secure a cointractor to examine the 18 non-perennial stream segments that are the 
subject of th1e 2012 UAA and the Discussion Draft. 

Second, section 20.6.4.15(C) NMAC has elevated the Hydrology Protocol, which 
is nothing more than a guidance document, to the status of an enforceable regulation. 
Although thie Hydrology Protocol may indeed represent good guidance and may 
establish a :sound methodology, NMED-written guidance documents (e.g. , Hydrology 
Protocol, As;sessment Protocol, Nutrient Criteria, Above Ground Use of Domestic 
Reclaimed VVastewater, etc.), should not be made enforceable via their citation in the 
water quality· standards, in Total Maximum Daily Loads (leading to enforceable NPOES 
permits), or in regulatory permits such as groundwater discharge permits. SJWC urges 
that afl guidance, protocol and criteria documents be subject to the WQCC rulemaking 
process if they are going to be used as de facto water quality standards, TMDLs, or 
permit limitations that will be enforced by the WQCC or EPA. Circumvention of the 
rulemaking process violates the due process rights of those against whom the guidance 
documents are applied. Simple reference to guidance documents, protocols, and 
criteria in thE~ New Mexico Water Quality Management Plan does not meet the public 
hearing requirements of the Water Quality Act regarding the adoption of regulations and 
standards. 
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Finally, as a result of the WQCC's adoption of the "rebuttable presumption"/ CWA 
§101 (a)(2) uses approach, and the corresponding UAA/Hydrology Protocol requirement, 
certain NPDES discharges previously made into "ephemeral" waters now are made into 
"perennial" waters because a watercourse has been redesignated as perennial based 
solely on the discharge. When those NPDES permits are renewed, the permit 
conditions are more stringent in order to meet the upgraded designated uses, such as 
primary contact. More stringent permit conditions typically mean increased economic 
burdens on the discharger. 

Arizoina has a very reasonable approach to unclassified waters, particularly 
ephemeral waters. During previous Triennial Reviews of the state's surface water 
quality standards, several parties have proposed that New Mexico adopt water quality 
standards similar to those adopted by the State of Arizona that specifically address 
"effluent dependent waters." The adverse economic impacts on New Mexico NPDES 
dischargers resulting from the state's current unclassified waters scheme could be 
ameliorated by incorporating the Arizona concept of effluent dependent waters into the 
surface water quality standards. The following Arizona Water Quality Standards 
illustrate this point and provide a foundation for development of similar standards in 
New Mexico: 

R18-11-101. Definitions 
17. "Effluent-dependent water (EDW)" means a surface water, classified 

und1~r R18-11 -113, that consists of a point source discharge of 
wastewater. An effluent-dependent water is a surface water that, without 
the point source discharge of wastewater, would be an ephemeral water. 

18. "Ephemeral water'' means a surface water that has a channel that is at 
all times above the water table and flows only in direct response to 
prec:ipitation. 

R18-11-1 05. Tributaries; Designated Uses 
The following water quality standards apply to a surface water that is not 
listed in ~1ppendix B but that is a tributary to a listed surface water. 
1. The aquatic and wildlife (ephemeral) and partial-body contact standards 

apply to an unlisted tributary that is an ephemeral water. 
2. The aquatic and wildlife (cold water), full-body contact, and fish 

consumption standards apply to an unlisted tributary that is a perennial 
or intermittent surface water and is above 5000 feet in elevation. 

3. The aquatic and wildlife (warm water). full-body contact. and fish 
consumption standards apply to an unlisted tributary that is a perennial 
or intermittent surface water and is below 5000 feet in elevation. 

R18-11-1 ·13. Effluent-Dependent Waters 
A. The Director shall classify a surface water as an effluent-dependent 

water by rule. 
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B. The! Director may adopt, under R18-11-115, a site-specific water quality 
standard for an effluent-dependent water. 

C. An~' person may submit a petition for rule adoption requesting that the 
Dimctor classify a surface water as an effluent-dependent water. The 
peti1tion shall include: 
1. A map and a description of the surface water; 
2. Information that demonstrates that the surface water consfsts of a 

point source discharge of wastewater; and 
3. Information that demonstrates that, without a point source discharge 

of a wastewater, the receiving water is an ephemeral water. 
D. The Director shall use the water quality standards that apply to an 

effluent-dependent water to derive water quality-based effluent limits for 
a pc::>int source discharge of wastewater to an ephemeral water. 

E. Thei Director may use aquatic and wildlife (edw) acute standards only to 
deriive water quality based effluent limits for a sporadic, infrequent, or 
emt:!rgency point source discharge to an ephemeral water or to an 
effluent-dependent water. The Director shall consider the following 
factors when deciding whether to apply A&Wedw (acute) standards: 
1. The amount, frequency, and duration of the discharge; 
2. The length of time water may be present in the receiving water; 
3. The distance to a downstream water with aquatic and wildlife chronic 

st:andards; and 
4. The likelihood of chronic exposure to pollutants. 

F. The1 Director may establish alternative water quality-based effluent limits 
in an AZPDES permit based on seasonal differences in the discharge. 

§ 20.6.4.101 -503 NMAC: CLASSIFIED WATERS 

SWQB proposes upgrading the secondary contact recreation designated use to 
primary contact recreation for numerous classified stream segments throughout New 
Mexico. In many instances, the rationale for the upgraded designated use is attributed 
to observations that primary contact recreation is indeed an existing use. However, in 
most instances, the following rationale is provided in the Discussion Draft to support the 
upgraded us•e: 

The State is required, from time to time or at least every 
three years such as during the Triennial Review, to regularly 
conduct an evaluation of all water bodies with uses not 
consistent with CWA Section 101(a) goals and if new 
information indicates the goals are attainable, revise its 
standards to reflect those uses (40 CFR 131.20). The 
Department has no evidence that this use is not attainable 
and information provided above would indicate that primary 
contact use is existing and likely attainable. To be consistent 
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with the latest EPA recommendations for recreational 
contact and CWA 101{a) goals {77 FR71191 , November 29, 
2012), the designated use for secondary contact is upgraded 
to the primary contact use with corresponding criteria. 

The number of wholesale upgrades from the designated use of secondary 
contact recreation to primary contact recreation without evidence that primary contact 
use is an e:•<isting use is over-reaching. For years, EPA has approved the secondary 
contact use for these classified waters. The presumption that the primary contact 
recreation U1se is attainable, without any supporting evidence, will place a burden on 
dischargers to either upgrade wastewater treatment for bacteria or technically and 
legally rebu1 the presumption that primary contact recreation is attainable. Because the 
current designated use of secondary contact recreation meets the CWA § 101(a)(2} 
goals, i.e., rn~creation in and on the water, there is no reason to impose such additional 
burdens on dischargers. 

§ 20.6.4.404 NMAC: SAN JUAN RIVER BASIN 

This classified stream segment, at page 22 of the Discussion Draft, includes a 
proposed downgrade in designated use from marginal warmwater to coolwater based 
on a November 2013 Public Discussion Draft UAA Aquatic Life Uses for the Animas 
River in New Mexico. For the reasons set forth in SJWC's comments on that draft UAA, 
SJWC supports this proposal. 

Thank you for your consideration of these comments. If you have any questions 
about SJWG's position, or would like to discuss these issues in more detail, please do 
not hesitate to call me. SJWC looks forward to receiving your response to these 
comments and to participating in the upcoming Triennial Review. 

Sincerely, 

L. Randy irkpatrick 
Executive Director 
San Juan Water Commission 



Frequently Asked Questions 

DISCLAIMER 
These Frequent~v Asked Quest ions (FAQs) do not impose legally binding requirements on the 
EPA, states, tribes or the regulated community. nor do they confer legal rights or impose legal 
obligations upon any member of the public. The Clean Water Act (CWA) provisions and the EPA 
regulations described in this document contain legally binding requirements. These FAQs do 
not constitute a regulation, nor do they change or substitute for any CWA provision or the EPA 
regulations. 

The general description provided here may not apply to a particular situation based upon the 
circumstances. Interested parties are.free to raise questions and objections about the substance 
of these FAQs and the appropriateness of their application to a particular sicuation. The EPA 
retains the discretion to adopt approaches on a case-by-case basis that d(fferfrom those 
described in these FAQs where appropriate. These FAQs are a living document and may he 
revised pel'iodically without public notice. The EPA welcomes public input on these FAQs at 
any time. 

1. W hy is the EPA issuing these FAQs? 

The EPA is issuing these FAQs to help address questions that arise when states and tribes' 
seek to streamline the adoption and approval of water quality standards (WQS) variances for 
pollutants that have an impact on multiple permittees (or dischargers). This occurs when 
groups of permittees are experiencing the same challenges in meeting their water quality 
based •:!ftluent limits (WQBELs) for the same pollutant, regardless of whether or not the 
permittees are located on the same waterbody. States and tribes that want to find ways to 
both improve the efficiency of their WQS adoption and approval process, and provide 
permittees with as much certainty as possible regarding their ultimate discharge 
requirements, may find these FAQs particularly helpful. While the EPA realizes there may 
be f u1iher questions about the implementation of multiple discharger variances, these FAQs 

1 ''Tribal" and "tribes" refers to tribes authorized for treatment in a manner similar to a state (TAS) under section 
518 of the Clean Water Act (CWA) for purposes of CWA section 303(c) water quality standards (WQS). 
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are designed to help states and tribes evaluate the appropriateness of using a multiple 
discharger variance approach. 

The federal water quality standards regulations at 40 CFR 131 and the rederal permitting 
regulations at 40 CFR 122 provide for a number or toots for states and tribes that offer 
regulatory flexibility when implementing water quality management programs. These tools 
include site-specific criteria, revisions to designated uses, dilution allowances, permit 
compliance schedules, and WQS variances. Which regulatory tool is appropriate depends 
upon the circumstances. 

2. What is a water quality standards variance? 

A water qual ity standards variance is a time limited designated use and criterion (i.e .. inlcrim 
requirements) that is targeted to a specific pollutant(s), sourcc(s). and/or waterbody 
segment(s) that reflects the highest attainable condition:! during the specified time period. As 
such, a variance requires a public process and EPA review and approval under CWA 303(c). 
While I.he designated use and criterion reflect what is ultimately attainable, the variance 
reflects. the highest attainable condition for a specific limeframe and is therefore less 
siringent.3 However, a state or tribe may adopt such interim requirements only if it is able to 
demonstrate that it is not feasible to attain the currently applicable designated use and 
criterion during the period of the variance due to one of the factors listed at 40 Cl-R 
131 .1O(g). 4 Where the currently applicable designated use and criterion are not being met, 
WQS variances that reflect a less stringent, time limited designated use and criterion allow 
states, tribes and stakeholders additional time to implement adaptive management approaches 
to improve water quality, but still retain the curren tly applicable designated use as a long 
term goal for the waterbody. States have adopted, and EPA has approved. water qualily 
standards variances that apply to individual dischargers, variances that apply to multiple 
dischargers, and variances that apply to entire waterbodies or segments. 

The in1~crim requirements specified in the variance apply only for CWA section 40:! 
perm iuting purposes nnd in issuing ccrti fications under section 40 I of the Act for the 
pollutant(s), permittee(s) and /or waterbody or water body segment(s) t:overed by the 
variance. Specifically. the variance serves as the basis for the WQBEL in National Pol lutant 
Discharge El imination System (NPDES) permits. However. the interim requirements do 1101 

replac1? the designated use and criteria for the water body as a whole, therefore, any 
implementation of CWA section 303(d) to li st impaired waters must continue to be based on 
the designated uses and criteria for the waterbody rather than the interim requirements. 

2 The highest attainable condition is the condition that is both feasible to attain and is closest to the protection 
afforded by the designated use and criteria. 
3 While variances are described as "time limited'' and designated uses are implied to be "permanent," 40 CFR 
131.20 requires that states and tribes hold public hearings for the purpose of reviewing the applicable water 
quality standards, including designated uses, and modifying them as appropriate. 
4 See Sectioin 5.3 of the Water Quality Standards Handbook EPA 823 B 94 0050, August 1994; Advanced Notice of 
Proposed Rufe Making, Water Quality Standards Regulation, July 7, 1998 63 FR 36759. 
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3. When nnight a state or tribe want to adopt a WQS variance? 

Many s1tates and tribes have found that WQ variances are useful to consider when there is a 
new or more stringent effluent limit5 as long as the state or tribe can also provide a 
demonstration that attaining the designated use and criterion is not feasible for the term of the 
variane1:. but the designated use and criterion may be attainable in the longer term. Example 
situations of when a variance may be appropriate include when: 

• Attaining the designated use and criterion is not feasible under the current conditions 
(e.g .. water quality-based controls requirecJ to meet the numeric nutrient criterion would 
result in substantial and widespread social and economic impact) but could be feasible 
should circumstances related to the attainability determination change (e.g .. development 
of l1::!~S expensive pollution control technology or a change in local economic conditions); 
or 

• The: state or tribe does not know whether the designated use and criterion may ultimately 
be attainable, but feasible progress toward attaining the designated use and criterion can 
still be made by implementing known contro ls and tracking environmental improvements 
(e.g .. complex use attainability challenges involving legacy pollutants). 

Properly applied, a WQ variance can lead to improved water qual ity over the duration of lhe 
variance and, in some cases, full attainment of designated uses due to advances in treatment 
technologies, control practices, or other changes in circumstances, thereby furthering the 
objectives of the CW/\. 

4. What is the legal basis for a WQS variance? 

The CWA specifies an interim goal that '·wherever atLainablc.'' water quality provide for the 
protection and propagation of fish, shellfish, and wildlife and provide fo r recreation in and on 
the waiter. In implementing the CW/\, the regulation at 40 CPR 131.10 establishes how a 
state or tri be may demonstrate that uses specified in CW A section I 0 I (a)(2) or subcategories 
of such uses are not feasible to attain. In 1977, an EPA Office of General Counsel legal 
opinion considered the practice of temporarily downgrading the WQS as it applies to a 
specific pe11nittec rather than permanently downgrading an entire water body or waterboc.ly 
segment(s) and determined that such a practice is acceptable a long as it is adopted 
consistent with the substantive requirements for permanently downgrading a designated use. 
In other words. a state or tribe may change the standard in a more targeted way than a 
designated use change, so long as the state or tribe is able to show that achieving the standard 
is "unattainable" for the term of the variance. The state practice described in the Office of 
General Counsel legal opinion became known as adopting a "variance'· to a water quality 
standard. 

The EP /\'s regulation at 40 CFR l 31.13 provides that variance policies are general policies 
affecting the application and implementation of WQS and that states and tribes may include 
variance policies in their state and tribal standards, at their discretion.6 The EP/\ interprets its 

5 For example, when dischargers are faced with new or revised criteria, and/or when a reasonable potential 

analysis shows the need for a water quality based effluent limit. 
6 

Section 40 CFR 131.13 further provides that such policies are subject to EPA review and approval. 
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regulation to authorize the use of a WQS variance where a state or tribe meets the same 
procedural and substantive requirements as removing a designated use. Therefore. variances 
can be granted based on any one of the six factors listed at 40 CFR 131. I O(g). 

5. What a1re the factors a state or tribe can use to justify the need for a water quality 
st andatrds varia nce? 

/\s provided in § 131. I O(g). states and tribes "may remove a designated use which is not an 
existing use, as defined in 40 Cf.'R 13 1.3, or establish sub-categories of a use if the state or 
tribe ca.n demonstrate that attaining the designated use is not feasible because: 

(I) Naturally occurring pollutant concentrations prevent the attainment of the use; or 

(2) Natural, ephemeral, intermittent or low flow conditions or water levels prevent the 
attainment of the use. unless these conditions may be compensated for by the discharge 
of sufficient volume of eft1uent discharges without violating State water conservation 
requirements to enable uses to be met; or 

(3) Human caused conditions or sources of pollution prevent the attainment of the use and 
carnnot be remedied or would cause more environmental damage to rnrrect than to leave 
in place; or 

( 4) Dams. diversions or other types of hydro logic modifications preclude the attainment of 
the use, and it is not feasible to restore the water hody to its original condition or to 
operate su<.:h modification in a way that would result in the attainment of the use~ or 

(5) Physical conditions related to the natural features of the water body, such as the lack of a 
proper substrate, cover. flow, depth, pools. rifncs. and the like, unrelated to water quality. 
preclude attainment of aquatic life protection uses: or 

(6) Controls more stringent than those required by sections :rn I (b) and 306 of the Act would 
result in substantial and widespread economic and social impact." 

6. What is a Multiple Discharger Variance? 

If a st<11te or tribe believes that the designated use and criterion are unattainable as they apply 
to multiple permittccs because they arc all experiencing challenges in meeting their 
WQBELs fo r the ame pol lutant(s) for the same reason, regardless of whether or not they are 
located on the same waterbody, a state or tribe may streamline its WQ variance prOCCi>S. To 
do so, the state or tribe would adopt one variance that applies to all of these permittees (i.I.!., a 
multiple discharger variance) so long as the variance is consistent with the CW A and 
implementing regulation at 40 CFR 131. J 0 (for example, all the dischargers in the group 
can1101t meet the required WQBEL lo protect aquatic life for a period of time due to 
substantial and widespread economic and social impact). 

The EPA recognized the utility of a multiple discharger variance. and its distinction from an 
individual discharger WQS variance in the ''Water Quality Guidance for the Great Lakes 
System: Supplementary Information Document'' (SID~ EPA-820-8-95-001; March 1995, p. 
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238). The EPA al ·o spoke to the use of multiple discharger variances in the "Water Quality 
Standards for the State of Florida's Lakes and Flowing Waters; Final Rule.'' 75 Fed. Reg. 
75762. 75790 (December 6, 20 J 0). It is important to note that multiple discharger variances 
may not be appropriate or practical for al I situations. and may be highly dependent on the 
parameters considered and the number of affected permittccs. 

7. What should a state or tribe keep in mind when justifying the need for a multiple 
discharger variance? 

In deve:loping an analysis to justify the need for a multiple discharger variance, states and 
tribes should consider the following three principles. The variance and the justification: 

(I) Must meet the same 40 CFR 131 regu latory requ irements as an individual discharger 
WQS variance, and should consider any EPA guidance. Specifically, the state or tribe 
must fully demonstrate that a factor listed in 40 CfR 131.1 O(g) precludes attainment of a 
use· specified in CWA I 0 l (a)(2) fo r the entire variance period. When using 40 CFR 
l 31.1 O(g)(6 ). this means that the documentation provided to support the variance must 
address both the substantial AND widespread components or the economic and social 
impacts of attaining the designated use and criterion. 

(2) Should ensure that any overa l I demonstration is conducted in a manner that accounts for 
as much individual pcrmittee information as possible. A permittee that cou ld not qualify 
for an individual WQS variance should not qualify for a multiple discharger variance. 
The demonstration should: 

• Apply only Lo permittees experiencing the same challenges in meeting WQBELs for 
the same pollutant(s), criteria and designated uses. 

• Group pennittees based on specific characteristics or technical and economic 
scenarios that the permittces share (e.g., type of discharger (public or private), 
industrial classification, permittee size and/or effluent quality, treatment train 
(existing or needed). pollutant treatability, available revenue, whether or not the 
permittee can achieve a level of effluent quality comparable to the other pcrmittecs in 
the group, and/or waterbody or watershed characteristics) and conduct a separate 
analysis for each group.7 The more homogeneous a group is in terms of factors 
affecting attainability of1he designated use and criterion , the more credible the 
multiple discharger variance will be. 

• Collect suffic ient in formation for each individual permittce, including engineering 
analyses and financial in formation, to adequately support the specification of 
permittee groups for each individual permittce to be covered by the variance (e.g. 
estimated costs that each pcrmittee may experience, permittee specific revenue). 

7 The EPA recommends that the state or tribe develop a separate variance for each group (even when going 
through thE! same rulemaking procedure) so that if questions arise for one group, it does not jeopardize approval 

for the othc~rs. 
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(3) Should consider an individual variance for a particular pcrmittee if it does not fit with any 
of the group characteristics (e.g., private vs. public dischargers. la rge vs. small permittee, 
or pcrmitlees with a parent company vs. those without). 

8. What should a state or tribe keep in mind when adopting a multiple discharger variance 
pursuant to state/tribal law? 

/\ny multiple discharger variance should: 

(I) lncllude a justifiable expiration date. consistent with the analysis provided, for each 
permittee or group of pcrmittccs covered by the variance. After the expiration date, each 
permittee in the group will be subject to the applicable water quality standards, or obtain 
EPA approval on a variance renewal. If the variance will expire during the permit term, 
the permitting authority must t!ither inc lude an appropriate WQBEL that will apply at the 
expiration of the variance or include a reopcner clause such that the WQBEL may be 
revised in order for that permit to derive from and comply with WQS the entire permit 
term. 

(2) Provide that any renewal of a multiple discharger variance includes a new demonstration 
that the designated use and criterion are not feasible to attain during the term of the 
renewed variance, and documentation of the feasible progress that has been made by each 
permittce covered by the renewal. In addition, individual pennittees will be reevaluated 
to determine if they continue to qualify under their group designation. Permittees that no 
longer qualify will cease to be covered by the multiple discharger variance. 

It is important to note that even though the duration of a variance may be longer than 3 years, 
a variance is a water quality standard that must be reviewed every 3 years. consistent with 40 
CFR 131 .20 (a). 

9. What must a state or tribe keep in mind when determining the appropriate interim 
requirements for a multiple discharger variance? 

/\s with any WQS variance, the interim requirements will need to reflect the highest 
attainaible condition during the term of the variance. The hiahest attainable condition may be 
expressed as the highest attainable interim use and criterionr or highest attainable effluent 

8 Section Bl.6(a) requires that each state's water quality standards submitted to EPA for review must include 
"use designations consistent with the provisions of sections J01(a)(2) and 303(c)(2) of the Act." CWA section 
101(a)(2) establishes as a national goal "water quality which provides for the protection and propagation of fish, 
shellfish, an1d wildlife and recreation in and on the water," wherever attainable. Section 303(c)(2)(A) requires state 
water quality standards to "protect the public health or welfare, enhance the quality of water and serve the 
purposes of this [Act]." EPA's regulations at 40 CFR part 131 interpret and implement these CWA provisions as 
creating a "rebuttable presumption" that requires state water quality standards to provide for all of the uses 
specified in Section 101(a)(2) of the Act, unless those uses are shown by a use attainability analysis to be 
unattainable. Section 131.lO(g) and 131.lO(j) authorizes a state to remove protection for a use specified in 
101(a)(2) (or subcategory of such a use) if the state can demonstrate that one of the attainability factors is met. 
Once the presumption is rebutted, the state must still adopt, under 131.6(a), "use designations consistent with 
the provisions of sections 101(a)(2) and 303(c)(2) of the Act." In order to comply with this provision, states will 
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conditinn for a perm ittee(s) during the term of the variance. for example, th is could be 
accomplished by specifying in the variance a numeric value that reflects the highest water 
quality that a discharger could achieve (beyond their technology-based effluent limits) during 
the ternn of the variance.9 In general, interim requirements should be established on a 
permittee specific basis (pa1ticularly when demonstrating that the applicable designated use 
is unattainable based on 40 CFR 131.1 O(g)(6)). but there may be instances where establishing 
requirements for a group or permittees may be appropriate (e.g., with '"legacy pollutants'·, or 
when hydrologic conditions have been modified). EPA notes that some states have included 
additio111al interim requirements, such as requirements to research advances in wastewater 
treatment or improved management practices, to conduct wastewater treatability studies, to 
define demonstrated performance of"' astewater treatment or other control methods. 

need to adopt designated uses that continue to serve the 101(a)(2) goal by protecting forthe highest attainable 
use unless the state has shown that no use specified in 101(a)(2) or no subcategory of such uses are attainable. 
9 This is a re:asonable alternative to adopting an interim designated use and criterion because the resulting 
instream concentration reflects the highest attainable interim use and interim criterion. 
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