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DECISION OF THE G~EML CO~SEL ON ~TTERS OF LAW 
PURSU&"fr TO 40 C.:.1. SECTION 125.36(m) 

~o. 5 8 

!:l the matte'!:' of ~ational ?ollutant Discharge £!i!ldnatio~ System, 

?ar.:lit ~umber ~ 0001368, :or 3ethlehe~ Steel Cor?oration, t~ckawa~~a. 

::ew York, t!-:.e i?!'esidin~ Office:- :.as ce:-:i:ieci one issue ot la•.J :.o the 

~enera: COU:lSel for cecision ?Ursuant to ~o c.r.R. §125.36(~). :'he 

~: :h~i= raspective ?OSiti~ns, ?'!:'esent :~e :oll:~i~g issue: 

orESTION PRESE~"r~ 

"Does EPA have statutory authority to establish ther:al effluent 

!i:iits, based on rece!ving water flow and characteristics when such 

=aquirements have not been i:lcluded in a water quality certification, 

~nd no officiall7 ?~cmulgated t~er::ial effl~ent guide:ines and standards 

exist?" 

A!ter reading the oriefs and analy:ing- the parties' ?Osi:ions, ! 

believe this que~tion ~ight be more accurately phrased and adciressed 

as three distinct questions. 

OU!STION OF !.....\.~ ~:o. : 

"Joes EPA have r:he stat~tor; authori:y to !!Stablish :her:::ial ei:l~ent 

'!:'equirements, based on State ~ater quali:y standards, ~hen such require-

~ents ~3ve ~ot ~cen :ncl~ded :~ a Stat?. cer:ifi=ation under Sec:ion ~Jl 

0: :.~e ~?CA. and ~hen :~e State cer:i:ication s~eci:ical!y includes 

..::r:a:..~ ~ess stri:lgent =~er:ial :!.oitat:..ons!" 
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.\..'JS~:n. 

Yes, EPA has both the authority and the obligation, pursuant to 

Section 30l(b)(l)(C), to assure that ~DES per.:iits contain sufficient 

limitations "necessary to meet water quality standards, :reat:nent stan-

dards, or schedules of compliance, established pursuant :o any State 

law or :-egulations." :'his obligation exists i:'ldependently of State . 
certification. 

DISCUSSION 

:'he FWPCA clear!:r establishes an obligation :or the ?er::ii:::!.:ig 

aut:i.ori:y to i:isure ::i.at ?er:::its contain effluent li.::ita:ions :-:ecessary 

to meet State water quality standards. Section 30l(b)(l)(C). (See 

Decisions of General Counsel, 413, Q44) The Act also ?rovides :hat 

States :nay certify specific limitations as necessary to cocply ·~ith 

Section 301 (including 301(b)(l)(C)) of the Act or with "any other 

appropriate requirement of State law." Section 40l(d). Limitations 

contained in a State certification must b!i. included i~ a ~DES ~er.nit. 

EPA has no authority to ignore State certification or to deter.nine 

whether !imitations certified by the State are more stringent ::i.an 

required to meet the requirements of State law. (See Decision of 

General Counsel, :144) !n the absence of State certif:!.cat:!.on, ::?A :nust, 

?ursuant to Section 30l(b)(l)(C), independently interpret and apply 

State water quality standards. (Cf. ~ v. California, ?6 S. C:. :~22, 

:032 ( !976)) :he question ?resented herein, however, has not ::i:-eviousl:1 

~een accressed: ~hen :~e State does certify specific ::.:iitati~:'ls as 
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necessary to ~eet ~ater quality standards, does the Administrator still 

=etai~ ~is obligation to i~dependently i~ter?ret and apply S:ate water 

quality standards so as to ensure compliance ·..Tith Section 3~l(b)(:)(C)? 

: believe the answer is clearly :hat the AdQinistrator coes =etain such 

obligation since his authority ?ursuant to Section 30l(~)(l)(C) is 

i~dependent of State certification. 

Any ocher answer ·.rculd illegally restrict the Ac~i~istrator :rem 

i~suri~g that a ?ermit ~et all the relevant requirements of :~e Act. 

?or ~~stance a State ~ight certify that the technology-~ased ef :l~ent 

quality standards. ~?A, ~owever, ~ight ~,ow :~at additional, =o=e 

stringent limitations are required to meet the applicable State water 

quality standard. ~ust EPA ignore such infor:n.ation merely because of 

the State certification? Or suppose the State certifies specific limi­

tations '#hich are less stringent than the li~itations ccntai~ed i~ a 

303(e) ?lan submitted to EPA by the State and approved by E?A? :s ErA 

legally required to ignore the 30J(e) plan recommendations? Or su~pose 

the State certifies specific limitations for some pollutants but ignores 

other ?Ollutants which are included in the water quality standards. Is 

E'PA to ignore such other water quality standards? For the A~inistrator 

to blindly accept State certification as the :inal authority i~ any of 

these cases, he would be forced to ignore the language of Section 30l(b)(:)(C) 

~nci ~is ~uty under the Act :o assure co~pliance t~erew-ith. 
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!n enacting Sec:ion 401, C~ng=ess clearly !~tended co give :~e 

States an opportunity to assure :hat :ederally-issued ~DES ?e!"::lits con­

tained limitations :'lecessar; to :..:iplement the State's water quality 

standards. ':'here is no indication in the Act, or in the legis:ative 

history, however, that Section 401 ~as intended to li~it the uuthority 

and obligat;on of ~?A to i~dependently assess the need for =ore stringent 

co~ditions to ~eet the requirements of Section 30l(b)(l)(C). 

OU!ST!C~ OF ~~ ~O. !: 

· .. 'hat are the ::-elevant ·.;at er quali t:r standards applicable - ... t!'lis 

.\.~Sw"'ER 

:be relevant ~acer quality standards are those in effect on the date 

of initial permit issuance, August JO, 1974. 

:>ISCUSS!ON 

Tiie Administrator has previously determined the general =ule that 

the appropriate water quality standards to be applied to a ?~r:iit are 

those which were in effect at the time of initial per::iit issuance. 

(See Decision of t~ Administrator, :n the ~atter of ~. S. ~and 

Foundrv Co:roanv, :n'DES Appeal ~;o. 75-4, October 10, l'.175) -=ae State 

therm.al standards adopted in July 1969 were the standards in effect on 

c~e date of inicial ?er:tit issuance. At t~e ti::le of initial ?er:nic 

issuance, such standards had not been approved by EP.-\. ::ever:!':eless, rhe 

standards ~ere ~alid under Seate :a~ and are bindi~g ~pon EPA ~ursuant 

:o Section JOl(b)(l) CC) ~ntil 3nci unless £PA supersedes suc!'l scancarcs 
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~y promulgating under the authorit~1 of Secti~n 303(b) er ~03(.:). 

State water quality standards exist :.~dependently of EPA approval or 

disapproval (see attached memo, dated February 3, 1975) and do not 

become Federal standards through the EPA approval process. 

CU!STIO~ OF r...;:.; ~O. ~:I 

"::i cie'leloping limitations pursuant to Section 30l(b)(l)(C), should 

~A consider a ~revision contained i~ t~e State's ~ater quali:y stan-

dards such as a "grandfather" clause which is not a :.racer quality 

standard as defined ~Y t~e ~;PCA and ~hicn does not ~elate to :-eceiving 

·.;a ter '.lSes or c:-i teri3? 

ANSWER 

~o, EPA is not required and in face is without authority to con-

sider provisions of State law which are not water quality standards, 

treatment standards, or compliance schedules in determining appropriate 

::..:nitations under Section 30l(b)(l)(C). ~A must ignore such requirements. 

DISCUSSION 

'.:'he "Criteria Governing Thermal ;)ischarges" adopted by the Scace of 

Sew York in July, 1969, include the following water quality standards for 

'':lon t'!'out" 'l.l'aters: 

"The water temperat•Jre at the surface of a stream 
shall not be raised to ~ore than 90°F at any ?Oiot. 
Furt~er, at least 50 percent oi t~e cross secti~nal 
area and/or volume of t~e flov of the stream including 
a minimum of l/3 of the surface as ~easured ==om 
shore-co-shore shall not be raised to more than 5°F 
~ver the temperature t~at e~isted before the addition 
of ~eat of artificial origin er to a maximum of S6°F 
whichever is less .... , 
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:he the~al criteria certi!ied by the State included only the 

!irst sentence of the standard cited above, i.e., a 90°F limit for the 

discharge. EPA however included in the permit the additional language 

found in the standard. 

Although the State of New York did not submit a brief, it appears 

that the State's failure to certify the entire ther:::ial criteria :s based 

upon another portion of its "Criteria Governing Thermal Discharges." 

:-bis ?revision states as :ollows: 

::X~'T OF APPLI::ABILI:'"! ~F C1ITER!A :o EX:STIXC ~!SCHARGES 

:n dete~ining ~hether a discharge existing ?rior to 
~he adoption of the above criteria complies with the appli­
cable standard for ther.nal discharges ('~one alone or in 
combination with other substances or wastes in sufficient 
amount or at such temperature as to be injurious to fish 
life ••.• or impair the waters for any other best usage ••• 
(6 ~CRR 701 3 et. seq.)), these criteria are intended 
only .E£ ll ~ frame !ll_ reference. (e!llphasis added) 

:'his "grandfather" clause which distinguishes between existing dis-

charges such as Bethlehem and nev dischargers has been the subject of 

continuing controversy between Federal authorities and the State of 

~ew York since 1969. The existence of this clause was a major factor 

in the failure of the Federal Water Pollution Control Administration to 

a~prove the 1969 thermal standards. 

1evised thermal standards adopted by ~ew York in September, l9i4 

also i~cluded a clause exempting dischargers fro~ t~e numerical :~er--al 

c~iteria on the basis of age. On February :s, 1975, :he EPA Regional 

Administrator approved the numerical criteria submi:ted by the State 



but eXe!Il?ted the grandfather clause from his :onsideration. ~e ceter-

~ined :hat the grandfather clause ~-as inconsistent ~ith Section 3:6(a) 

~f the FWPCA. and in addition was incompatible ..nth ~he nature of #ater 

quality standards since it differentiated among dischargers on the ~asis 

of age aod was unrelated to the existing or rlesired ~uality of the rec-

eiving water. (40 Fed. Reg. 13Zl6-17, ~rch 25, 1975) 

I also believe that a "grandfather clause'' !.s not an acc.eptable 

~art of a ~acer quality standard. ::tereiore ! ~elieve as a ~atter of 

:aw that the Region was correct in ignoring such a c:ause in i:s deter-

~ination of t~e ther::ia.l ~acer ~uality standards ~hich #ere a??li:a~le 

to this ?eniit. 

In reaching this conclusion, I do not ~ean to suggest that all 

variance procedures contained in State water quality standards are 

illegal and unacceptable under the FWPCA. In Decision of the General 

Counsel 144, : specifically considered the question cf an :1::nois 

variance procedure. The Illinois procedure allowed !or a limited 

-exception to meeting a water quality standard upon a shoving that 

cOtDlJliance "would i:Dpose an arbitrary or unreasonable hardshi?." In 

~y decision, : held that E?A •.rould not itself provide for the hearing 

to deteri:iine whether a discharger qualified for such a variance. but 

~ould incorporate a State-deter.nined variance in a m'DES ?ermit. 

:t !s icportant to distinguish t~e type of variance ::.:i !lli:lois 

::-ot:i t=-:e ·:ar:!.ance ?resented by this case. S'ecti~n :~::.(a) r:) ~= :::e 



:W'"PCA sets as an i:iteri::i goal :::e ach.ieve!?lent of •Jater quality 

wherever attainable, that r:rovicies for the "?rotection and pro?agat:!.:::m 

of :ish, shellfish, and ·.rildli:e and provides for recreation :!.:l and 

on the water" by July 1, 1?83. ::i order to attain this goal, ::?A 

has :equired States to set their water quali:y standards at such levels 

"·Jherever attainable." =:PA regulations ?rovide that ":!.:i deter::::.:ii:ig 

~hether such standards are attainable for any ?articular segment, :~e 

State should take into consideration environmental, technological, 

social, economic, and i~sti:~:i~nal :actors." ~O C.F.R. :30.:7~~)(:). 

~A's :e~ulations are =ore S?eci£ic i:i regard :o downgradi~g e~isti~g 

•ater quality standards. Standards ~ay be lowered only •hen t~e State 

can demonstrate that one of three factual situations exists: 

(1) The existing designated use is not attainable 
because of natural background; 

(ii) The existing designated use is not attainable 
~ecause of irretrievable man-induced conditions; or 

(iii) Application of effluent limitations for 
existing sources more stringent than- those required 
riursuant to Section 30l(b) (2) (A) and (B) of the Act 
in order to attain the existing designated use would 
:esulc i!l subscancial and :widespread adverse economic 
and social Uipac:. 

:bus, under these regulations, a State aay downgrade a ~ater 

qual:!.ty standard !or a ?articular stream seg:::ent if attaini~g :~e scan-

dard ':lill require t=eat':lent in excess of best available technology 

r"3A:"") :or i:ldust:-ial ?Oint sources or best ?ract:!.cable •Jaste 



- 9 -

~=eatment technology ("~PWI'T") :er ?ublicl.y-owned t-:-eatment works, and 

such additional ~-:eatt:i.ent -...;oulci result in "suostanc:ial and widespread" 

!.mpact. 

A number of States, however, have adopted a somewhat different 

lpproach. ?.ather than downgrading the standard fer an e~tire stream, 

or stream seg:nent, some States ~ave ~aintained the standard, but provided 

:hat !.ndi·1idual dischargers :nay rece:.ve variances :er a l!::ii::ed ::ime 

?eriod from meeting the standarcis. :::.is approach appears t~ be 

?!"efe:-aole enviror.mental:y. ~e ~ore stringe~t standard ~s :naintained 

and is bi~ding upon all other :isc~arge:-s en :~e 3tream or stream 

se~ent. Even the disc!i.arger ·.;ho is given a ·"ari.ince for one particular 

constitutent (e.g., chlorine) will be required to meet the applicable 

criteria for other constituents. nte variance is given for a limited 

:i.I:le ?eriod and the discharger ~use either meet :he standard upon 

:he eXj)iration of :his ti:ne 9eriod or must make a new demonstration 

of "unattainability." 

EPA will accept such variance proceanres as part of State water 

quality standards as long as they are consistent ·.Ji.th the substantive 

:-equirements of 40 C.F.R. :30.:;. TI\e-:efore, var~ances can be granted 

by States only when achievi:ig c::e standards is 111,;nattainable." In 

ie!Donscrat~~g that ~ee:ing the s:andard is ~nat:ai~able, ::he State :nust 

de~onstra::e that treaement in excess of that required ?ursuant to 

Sect~on 301(1;))(Z)(A} and (~) of :he Act is necessary to ~eet the 

standard and ~use also =emonstrate :~at =equi=i~g 3uc~ t~eat~enc •.rill 

=esu:: ~~ subst~~t~al ~~d #ices~=eaci eccnc~~~ ~n~ 3~c~a~ :'...:lpac: ~hich 
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exceeds the positive economic and social i:lpact of enhanced ~ater quality. 

::PA Regional Adcinistrators shoul~ not acce?t State ·:ariance ~atar::iinations 

unless they are accompanied ~ith an adequate record to support :~e deter-

:ninations. 

'!'he justification submitted by the State should include doc~~entation 

that treatment more advanced than that required by Sections 30i(b)(2)(A) 

and (B) has been carefully considered and :~a: alternative ef fl~ent control 

strategies have been evaluated. 

Since State variance proceedings 

standards, they :rust ~e subjected t~ ?ublic ~otice, opportunity :~r comment, 

ar.d ?uolic hearing. (See Secticn 303(c)(l) and 40 C.:.R. :~0.~7(a)). !'he 

?Ublic notice should contain a clear descri?tion of the i~pact == the 

variance upon achieving water quality standards in the affected stream 

segment. 

Total maximum daily loads included in any plan prepared ?ursuant to 

Sections 208 or 303(d) and (e) must be adjusted to reflect the variance. 

:'he granting of a variance to any one discha-rger should not ei:ect the 

load allocations or effluent limitations required for other ciischargers 

on the steam segment. 

As noted above, however, the exemption ?racedure developed ~y Sew 

York !or thermal dischargers does not in any ~ay meet :hese requirements. 

:be ~ew York procedure provides a blanket e.~emption !or all ~ischargers 

of a certain age. :bis exemption from otherJise applicable stanciards is 

:'lot related to any ::!emonst:-ation or deter.nination of "~ttainaoi:i:y" and 

~oes :'lOt incor?orate any econooic or enviroru:::ental :est :~r :~e ?artic~lar 



-11-

discharger. For the reasons noted above, such an exemption procedure cannot 

Act. 

Dated: 

~, .·. ~ d ·/ 
L~(;(/~ 9'~-

G. ~illiam Frick 
General Counsel 




