
Mr. Ron Curry 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 6 

1445 ROSS AVENUE, SUITE 1200 
DALLAS, TX 75202-2733 

New Mexico Environment Department 
PO Box 26 1 10 - 1 190 St. Francis Drive 
Suite N4050 
Santa Fe, New Mexico 87505 

Subject: EPA Approval of Revisions to New Mexico's Standards for Interstate and Intrastate 
Surface Waters, 20.6.4 NMAC - Antidegradation Implementation 

Dear Mr. Curry: 

I am pleased to inform you that the Environmental Protection Agency (EPA) has 
completed our review of the State's antidegradation implementation procedures. I appreciate the 
efforts of the New Mexico Environment Department and the Water Quality Control Commission 
in the development and adoption of these procedures. We appreciate your patience with what 
proved to be a complicated review. 

EPA's initial review was on amendments to the Standards for Interstate and Intrastate 
Surface Waters 20.6.4. NMAC. These revisions were adopted by the Commission 
December 8-9, 1999, and submitted to EPA on January 3 1,2000. As explained in EPA's 
January 23,2001, letter to former Secretary Maggiore, EPA disapproved a portion of the State's 
antidegradation implementation plan that referred to implementation procedures which were not 
yet complete. Once those implementation provisions were developed and adopted into the 
State's Continuing Planning Process (CPP) document, EPA was able to review those procedures 
as part of the State's water quality standards. In today's action, EPA is approving both the 
revised provision that was previously found in 1101. Antidegradation Policy and Implementation 
Plan, E. Implementation Plan and the related implementation procedures found in the State's 
CPP. The enclosed detailed Record of Decision explains EPA's basis for the approval action 
taken. 

If you have any questions concerning EPA's action, please call me at (214) 665-7101, or 
have the Environment Department staff contact Russell Nelson, Regional Water Quality 
Standards Coordinator, at (214) 665-6646. 

Sincerely, 

Miguel I. Flores, Director 
ater Quality Protection Division 

Enclosure 
lntemet Address (URL) - http://www.epa.aov/earthl r6/ 

RecycledlRecyclable - Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 30% Postconsumer) 



cc: Denise Keehner, Director, SHPD 
Alny Newtnan, Chief, RSTSSB 
Lee Schroer, Office of General Counsel 

/' 

Marcy Leavitt, Chief, J 
Surface Water Quality Bureau 
New Mexico Environment Department 
1 190 St. Francis Drive 
Santa Fe, New Mexico 87505 
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but as they infonn EI'A's judgment regardilig whether Statcs' antidegradation policics 
arc consistent with 40 C.F.R. $ 13 1.12, the methods are generally sut7ject to EI'A rcvicw. 
"l.:I'A's regulations at 40 C.F.R. 13 1.12 provide a grcat deal of discretion to Statcs 
I-cgarding the utiount of spccificity requircd in antidegradation implcmcntation ~ i ic t l i~ds .  
.['lie regulations do not spccify minimum elements for such methods, but do rcquil-c that 
such mctliods not undcnninc tlic intent of the antidcgt-adation policy" (EPA's I'roposcd 
Antidegradation Tlnplcmcntation Methods for the State of Oregon, 68 FR 58775 (Octobcr 
10. 2003)). Scc also EPA's Watcr Quality Standards Handbook, section 4.3. 

t:['A finds tliat this rcfcrencc provision is consistent with and docs not undcminc 
the Statc's antidcgradation policy at 20.6.4.8 NMAC. EPA also finds tliat tliis provision 
I S  cons~stcnt w ~ t h  40 C.F.R. 13 1.12. Thus EPA approvcs tliis provision. Scc below fi,r 
clctailcd analys~s regarding EPA's approval of each spccific antidcgsadation 
lmplcmcntation mctliod identified by tlic State. 

Statc of Ncw Mcxico Continuing Planning Proccss: 

,211titlcgradation Policy and lmplcmcntation Plan 
Appendix A 
I .  Introduction 

Summary: 
I'hc [ntroduction cxplains the procedures that implcmcnt New Mexico's antidcgradation 
~xjlicy, located at 20.6.4.8 NMAC, along with tlic 303(d)/305(b) List and Report and tlic 
statc~\zidc Watcr Quality Management Plan. 

1-I'A Rationale: 
7 - I his provision is simply an introduction to tlic following provisions and is within 

the discrction afhrded by the regulation. See rationale for 20.6.4.8(E). 
I<l'A finds tliat tliis provision docs not undcnnine 20.6.4.8 NMAC. EPA finds tliat this 
provision is consistent wit11 40 C.f;.R. $13 1.12. Thus EPA approvcs tliis provision. 

II. scopc 

s L D l l  a r x  
I'roccdu~-cs apply to proposals for new or increascd discliargcs of a pollutant to a "surfacc 
niitcr of'tlic Statc," and to certa~n pcnnit rcncwals for existing discliargcs. Proccdur-cs do 
not apply to nonpoint sources. 

I!I'A Rationals: - .  

Wliilc antidegradation requirements as water quality standards apply to the \vatcr 
body, I-['A's antidcgradation reg~~lation requires only that antidcgradation bc applicd to 
point sourccs. This is becausc the CWA only gives EPA authority to rcgulatc point 
so~~rccs .  ...l/~palachiar~ I1ou'cr Cor~zyany v. Train, 545 F.2d 135 1 ,  1373 (4''' Cir. 1976). 



nq 11r!i[ssxn 8irrlsrxn . . nsoyl l3alo.rd ol /Clussa3au /Cl!~anb la la^ jo 13~n1 nil1 pirt: snsn 
8irrlsrx.n . . lni[l s3.r!nbal prrc 'sp.~cprrcls /Clr~cnb salr!~ 31qtnrlddt: uvyl sallaq lou 3st: lnq ~~,>LLI 

so lnnrir ~OLI op ler[1 ssalr!~ 01 s31lddt: LIO!SIAO.I~ SILI~T, &;pa13310.1d PUB ~~LI!B~LI~CLLI 3q ~lr!qs 
snsn 8rr!ls!x3 3ql133101d 01 /CJBSS~~~LI /Cl!~cnb lalaMjo pal ayl pua s3sn mlt?~ urcnslsur 

~LII~SIX~,, lay1 sqcls (~)(c)z~. I 15 .~'A'J OP lr! uo!la1n8al uo1lapal83prluc s,vtlg 
:a["LIoIlc>~ Vt1J 

.irorsr~osd . . srql s3~o.rddc vtlg snr~~~ .z 1 ' I E 3 'y'd.3 OP L[~!M luals~suo:, s! 11 
INLI pirt: L)v~~ ~'P'c)'o~ aururlapun lor1 saop uo~sr~osd sryl spug vd3 '~lns~m sv 

..I~~I?M t)r[l.lo n.rnlt:rr lr!r~ds 3yl rro paseq apt:ur sr . uorlau8!sap . la!L 's~scq 13l3rrrcsnd 
-iCq-.rn13iut:snd r! rro 3pcrrr 3.m suorlerr8!s3p 2 put: I 131~ '~31~ aasql ol uo1l3npo.rlul 

:Ascurrun s 

.irorsr~osd . . 
srr[l s3~osddt: vt1g ~1x1. '21 ' 1 E 15 'x'~'3 0~ yl!~ luals~suo:, SI 11 lcyl prrr! JVMN 

~'P'C)'OZ ,?rr~rr~~~prrn lorr saop uorsr~osd . . sryl lcyl spur+ v jg 'moqt: 3yl uo pasn(;l 



maintained and protcctcd. Ncw Mexico identifies Tier 1 waters on a paramctcr-by- 
paramctcr basis. Scc EPA's Water Quality Standards Handbook, Section 4.4. 'I'liis 
131-ovision tracks EI'A's regulation closcly and does not undcrminc the lcvcl of protection 
providcd for existing uscs dcfined in 20.6.4.8(,4)(1) NMAC. It is consistcnt with 40 
('.I:.R. $ 13 1.12(a)(l) and, as a result, EPA approves this provision. 

Summary: 
'l'lcl- 3 applicsto watcrs whose quality is bettcr than necessary to protcct the CWA 9 
101 (a)(2) goals (i.c., all class~fied watcrs not dcsignated as Tier I on a paramctcr-by- 
paramctcr basis or as Tics 3). 

EI'A Rationale: 
1:I'A7s antidcgradation rcgulation at 40 C.F.R. 13 1 .12(a)(2) statcs tliat "wlicrc 

the quality of tlic watcl-s cxcced levels necessary to support propagation of fish. slicllfisli, 
and wildli li: and reel-cation in and 011 tlic watcr, that quality shall bc maintalncd and 
p~v'tcctcd unless tlic Statc finds, aftcr full satisfactio~i of tlic intcrgovci~imcntal 
coordination and public participation pro\zisions of the Statc's continuing planning 
proccss, tliat allowing lowcr watcr quality is nccessary to accommodate important 
economic or social development in thc area in which the watcrs are locatcd. In allowing 
such degradation or lowcr watcr quality, the Statc shall assure watcr quality adcquatc to 
protect cxisting uses fully. Furtlicr, thc State shall assurc that there shall hc acliicvcd tlic 
liiglicst ~tatutory and regulatory requircmcnts for all new and existing point sourccs and 
all cost-cfccctivc bcst management practices for nonpoint source control." 

New Mcxlco's pro\ lslon t~ acks EPA's regulat~on closcly and docs not undcl-m~nc 
tlic lcvcl of'protcctlon pro~ldcd f'or 'T~cr 2 (high quality) watcrs as dcfincd In 
2 0  6 4.8(A)(2) NMAC. Scc EPA's WQS Handbook, sect~on 4.5, and EPA's Adtdncc 
Not~cc of' I'roposcd Rulcmaking, 63 FR 36782-85 (July 7, 1998). EPA finds tliat tlils 
provlslon 1s consistcnt w t h  40 C.F.R. 9 13 1 .  I ?(a)(?) and approvcs on tliat basls. 

S ~ ~ n i  111 ary : 
.l'icr 3 applies to watcrs dcsignated as ONRWs by thc Cornmission. 

1-I'A - - -. Rationale: - -- 

[?['A's antidcgradation rcgulation at 40 C.F.R. 9 13 1.12(a)(3) statcs that "wlicrc 
hlgli quality watcrs constitutc an outstanding National rcsourcc, such as watcrs of 
National and Statc parks and wildlife refuges and watcrs of exceptional rccrcational or 
ccological significance, that water quality shall bc maintaincd and protectcd." 



New Mcxico's provision tracks EPA's rcgulation closely and docs not undc1-111inc 
the lcvcl of protection provided for Tier 3 (ONRW) watcrs dcfincd in 20.6.4.8(A)(3) 
NMAC. Scc EPA's WQS Handbook, section 4.7, and EPA's Advance Notice of' 
I'roposcd Rulcmaking, 63 FR 36785-87 (July 7, 1998). EPA finds that this provision is 
consistent with 40 C.F.R. 5 13 1.12(a)(3) and approves on that basis. 

1V.A Tier 1 Implementation 

Summary: 
Ilcscribcs CWA Section 401 ccrtification proccss and opportu~lities for public 
participation in CWA $ 401, TMDL, NPDES and Dredge-or-Fill permit processes 

EI'A Rationalc: 
'I'his provision is within the discreti011 afforded by EPA's antidegradation 

rcgulation. Scc rationale for 20.6.4.8(E). This provision lncrcly dcscribcs how New 
Mcxico will enlploy the CWA # 401 certification proccss to ensure that watcr quality in 
Tier 1 watcrs is not degraded by a new or increased dischargc or thc rcncwal of'a pcrnlit 
I'or an existing dischargc. It dcscribcs how Ncw Mcxico will ensure through its CWA 
41 0 ccrtiiication process that water quality standards are not violated, and it dcscribcs 
opportunities for public participation regarding any ncw or incrcascd discharges into 'I'icr 
1 watcrs. EL'A notes that Ncw Mcxico docs not have NPDES authori~atio~l,  that N1'Ill:S 
permits arc written by EPA Region 6, and that, as a result, CWA section 401 applies to 
all NI'IlI'S pcnnits. 

El'A finds this provision does not undermine 20.6.4.8(A)(l) NIVIAC. EI'A linds 
that this pro~is ion is consistent with 40 C.F.R. # 131.12(a)(l) and approves on that basis. 

I\'.B. Tier 2 Implementation 
IV.B.1 1)eterniination of Necessity 

S~ummary: 
Initial screening of new or increased discharges or permit renewals is of the nlagnitudc oI' 
the cfi'cct on watcr quality. Evaluation of cffcct will bc on a para~nctcr-by-parameter 
basis using numeric criteria. Thcrc is a cle minimis level below which Tier 3 review will 
not be conducted. Also says that Ticr 2 evaluation would not bc conducted whcrc there 
arc no applicable numeric criteria bccausc of thc impracticability of applying thc 'I'icr 2 
proccss to narrative criteria. 

EI'A Rationale: 
'l'l~is provision is within the discretion afforded by EPA's antidegradation regulation. Scc 
rationalc for 20.6.4.8(E). 

Scc rationalc l'or EI'A's approval of New Mexico's paramctcr-by-paranlctcr approach in 
111.I3 above. 



Applying Tier 2 antidegradation review only to activities that will rcsult in 
sig~ii licant degradation is a useful approach that allows States and States to focus limited 
~.csou~-ccs wherc they ]nay result in the greatest cnvironmcntal protection. See EPA's 
Advancc Notice of 1'1-oposed Rulemaking, 63 Fli 36783 (July 7, 1998)). See also the tnfo 
cases citcd i l l  New Mexico's Response to Public Comments Document, page 17, 
recognizing thc utility of dc lnirzir??is exceptions in cnvironmcntal law (Alnhcrin~r I'o\l,o 
Co. 11.  Co.rtlc, 636 IT.2d 323 (D.C. Cir. l979), and Ohio I blley l?lz\;ir-onn~erztcil C'ocrlitioll 1,. 

I l o ~ ~ i ~ ~ l i ~ ,  279 F.Supp.2d 732 (S.D. W.Va. 2003)). Sincc Ncw Mexico submitted its 
i~iiplc~ncntatioi~ methods to EI'A, EPA Headquarters Ilas issued additioilal g~~idai lcc  on c/c> 
i~liiziniis exceptions from 'Ticr 2 review. 111 the Ephrain~ Icing memo on "Tier 2 
Alltidegradation Rcviews and Significance Thresholds" (August 8, 2005), EI'A statcd: 
".l'lie intclit ot'ticr 2 protection is to maintain and protect high quality waters ancl not to 
allow I'or any degradation beyond a dc ~ninilnis level without ha\.ing made a 
dc~iio~istration, with ~ppo~ . tu i~ i ty  for public input, that such a lowcring is ncccssary and 
iiiipcrt;."~t." rl'l~e ~nclno recoin~nends a signifieailce thrcsllold value of 10% of the 
a\,ail able assiinilative capacity, coupled with a cumulativc cap on individiral dc niiliiniis 
di scliarges. 

EI'A finds that New Mexico's provisioll does not undermine the level of 
p~r'tcction for Tier 2 (high quality) waters defined in 20.6.4.8 (A)(?) NMAC. EPA finds 
that this provision is consistcnt with 40 C.F.R. $ 13 1.12(a)(2) and approves on that basis. 

I \ ' .R .I  .a Publicly Owncd and Privatc Uomcstic 'frcatmcnt Work 1)ischargcs 

Summary: 
Ilstablishcs a trigger for 'Ticr 2 review when the discharge, taken together with all otlicr 
activities allowed, would cause reduction in the assirnilativc capacity of 1 O'Yn or inorc I'or 
thc paralnctcr of concern. Refers to Figure 2, but says that Figure 2 is presei~ted for 
illusti-ation only, and that in the event of omission, ambiguity or conflict, the written 
~xo\'isions of Ncw Mexico's procedures will control. 

!<['A Itationalc: 
See rationale for de ~?zilzimis exemptions in 1V.B. 1 above. 

EPA finds that this provision does not undermine the Ic\rel of protectioi~ fhr 'T'ier 2 
(high quality) waters defined in 20.6.4.8 (A)(?) NMAC. EPA finds that this provision is 
consistcnt with 40 C.F.R. 13 1.12(a)(2) and approvcs on that basis. 

I'I'A notcs that it is not taking action on Figure 2 as EPA ~uidcrstands that 1:igul-c 
2 is prcscntcd  ti^ illustration only, atid is not co~~trolling in thc facc ofoinissions, 
anibigui ty or con llicting writtcn procedures. 



IV.B.1 .b. Industrial Discharges 

Summary: 
I<stablishcs a trigger fi)r Tier 2 review when thc discharge, taken together with all other 
activities allowed, would cause reduction in the assi~nilativc capacity 01' 10% or more 1;)s 
the parameter of  concern. Does not refer to Figurc 2. 

EI'A Rationale: 
Scc rationale for de rninirnis cxe~nptions in 1V.B. I abovc. 

EI'A linds that this provision docs not undern~ine thc lcvcl of protection tor 'l'icr 2 
(high quality) watcrs defined in 20.6.4.8 (A)(2) NMAC. EPA tinds that this provision is 
consistent with 40 C.F.R. # 13 1.12(a)(2) and approves on that basis. 

1V.B.l .c (:enera1 Permits 

Summary : 
3 catcgorics of'NI'DES General Pennits havc been issued in NM (No Discharge. Storm 
Water, and Aquifer Remediation) and several categories of Nationwide (Ilrcdgc-or-l:ill) 
pcrrnits havc been issued in NM. Department reserves thc right to require that any nc\v or 
increased discharge or pern~i t  renewal bc subject to Tier 2 rcvicw or be required to obtain 
an individual permit. 

I<l'A Rationale: 
'I'l~is provision is an introduction to the following provisions and is \vitllin the 

discretion al'lbrded by EI'A's antidegradation regulation. Sec rationalc t'oi- 20.0.4.8(1:) 

Scc rationale tbr dc rninirnis exemptions in 1V.B. 1 abovc. 

EI'A finds that this provision docs not undcr~nine the lcvcl ofpl-otcction Ihr FI'icr 2 
(111gh quality) ~vatcrs defined in 20.6.4.8 (A)(2) NMAC. EI'A finds that this provision is 
cons~stcnt with 40 C.F.R. # 13 1.12(a)(2) and approves on that basis. 

1V.B.l.c.i No Discharge General Permits 

Summary: 
Tier 2 rcvicw exclusion for Onshore Oil and Gas NPDES gcncral permits and gcncral 
PCI - I I I~~S  fi)r CAFOs. 

L:I'A Rationalc: 
Onshore Oil and Gas NPDES general per~nits  prohibited all discharges of 

pollutants to watcrs of  the United States. Because d~schargcs covered by this gcncral 
pc rm~t  were prohibited, it is unlikely that water quality would be lowered. ('Al:O gcncs~~l  



pcrlnits prohibit all discliargcs unlcss caused by exceptional wcatlier cvcnts out oftlic 
control of t11c CAFO, provided that the CAFO is propcrly designcd and opcratcd. As a 
S C S L I ~ ~ .  long-tcmi degradation of water quality is unlikely. I11 addition, Figurc 2, "'Iicr 2 
Ilcvicw - Eligibility Flowchart," 011 page 15 of Appendix A? indicatcs that i f a  new 01- 

incrcascd discliargc to a Tier 3 water is not froin a Privately Owncd Treatment Works 
(I'O'I'W) or a l'rivately Owncd Domestic 'Treatment Works (PODT'W) but is rcgulatcd 
under a CA1:O or Oil & :.(;as Extraction general pcr~nit, tliat discliargc is c/e 17~111inii.s. and 
may cxit l'icr 2 rcvicw. EI'A notes, however, that New Mcxico has rcscrvcd tlic right to 
rcqi~irc [hat any new or incrcascd discliargc or tlic rencwal of a pcrinit for an existing 
discliargc ( 1 )  be sul-?jcct to Ticr 2 rcview if warranted by the circumstaiiccs, or (3) be 
rcquircd to obtain an individual pcrinit (and tlicreby subject to Ticr 2 rcvicw). 

EI'A concludes that this provision is consistcnt witli 40 C.F.R. 17 1.13(a)(2). 
(Scc rationale for dc 1~iini11ii.~ exemptions in 1V.B. I, abovc.) By providing tliat 'Iicr 2 
antidcgradation rcvicw is not rccluired for dischargcs covcrcd under the Statc's "No 
Ilischar-gc" gcncral permits, Ncw Mexico has represcntcd that tliosc gcncral pcrn~its will 
authorize only tliosc new or illcreased discharges that will not causc signilicant lowcring 
ol'watcr quality. Thus, EI'A understands that any "No Discliargc" gencral p c ~ ~ n i t s  issued 
ill tlic fi~tul-c by tlic permitting authority in Nemr Mcxico will allow new or incrcascd 
discliargcs into l'icr 3 waters only if they would not result in a significant lowcring of 
watcr quality. I3ascd 011 that understanding, EPA finds that this provision does not 
undcniiinc tlic Icvel of protcction for Tier 2 (high quality) waters dcfined in 30.6.4.8 
(A)(2) NMAC, tliat this provision is consistent witli 40 C.F.R. 13 1.12(a)(2). and EPA 
approvcs 011 that basis. 

I \ ' .R.l .c.i i  Storm W a t c r  Gcl icral  Pcrmits 

Summary: 
Tier 2 rc\,icw exclusion for Storin Watcr Gcneral Pcmiit Discliargcs from Construction 
Activitics and Industrial Activitics. 

l<l'/\ Ilationalc: 
'l'his provision statcs that " ~ t o r n ~  water dischargcs that coinply with gcncral 

pcniii ts arc not likcly to causc significant degradation of water qilali ty." 111 addition. 
1:igul-c 2, "Ticr 2 Rcvicw - Eligibility Flowchal-t," on page 15 of Appendix A, indicatcs 
that il'a new or inel-cased discliargc to a Tier 2 water is not fiom a POTW or a POD-1-W 
19111 is regulated under a Storm Water gcncral perinit, that discharge is rlr ~nilzimi.~, and 
may cxit Tier 2 rcvicw. EI'A notes, however. tliat Ncw Mexico has rescrvcd the right to 
~.ccluirc that any ncw or incrcascd discliargc or thc renewal of a pcr~nit for an cxistiiig 
ciiscliargc (1) bc subject to Tier 2 rcvicw if warranted by the circumstances, or (2) bc 
rcquircd to obtain an individual pennit (and thercby subjcct to Ticr 2 rcvicw). 

1:I'A concludes that this pro\zisiou is consistent with 40 C.F.R. $ 13 1.12(a)(2). (Scc 
ratioiialc for dc l~zillil~zis cxc~i~ptioils in 1V.B. I ,  above.) By providing tliat 'l'icr 2 
,~nrldcgradation rcvicw is not rcquirccl for dischargcs covcred undcr tlic State's Storm 
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As explained in thc tcxt of this provision, new or increased discharges aut1in1-izcd 
~ ~ n d c r  tlicsc tyylcs of gcneral pennits may generally bc considered to be de ~ ~ i i ~ i i ~ ~ i i . ~ .  
I lowcvcr. \\;licrc sucli new or incrcascd dischargcs are found to cause significant 
degradation, New Mcsico Iias reserved the right to requirc that any ncw or incrcascd 
discliargc hc subject to 'Tier 2 revicw or obtain an individual NPDES or Drcdgc-or-Fill 
1x1-ni i t  (and tlicrcby bc subjcct to Tier 2 rcvicw). As esplaincd above, tlic pcrmitting 
:~utliority will iiccd to ciisurc that new or increased discharges will not significantly lowcr 
\\.atcr clc~ality to be co\!crcd undcr a general permit without undergoing Tier 2 rcvicw. 

EI'A finds that this provision docs not undeiininc tlic level of protcction for Ticr 2 
(liigli quality) waters defined in 20.6.4.8(A)(2) NMAC. EI'A finds that tliis provisioli is 
consistcnt with 40 (I.F.R. 5 13 1.12(a)(2) and approvcs on that basis. 

IV.13.2 Conducting 'Tier 2 Review 

Summary: 
Steps li,r rcv ic~~i i ig  whctlicr a discharge inay causc significant da~nagc arc: inf'oi-iiiatio~i 
gatlicriiig. prcliininary decision-niaki~ig. public-ii~tergovcrnmental pat-ticipation, and tinal 
decision-making. 

I:I'A Ration&: 
~l'liis provision is an introduction to the following provisions and is within tlic 

cliscrctioii affhrdcd by EPA's antidegradation regulation. Scc rationale for 20.6.4.8(E). 
IJI'A lilicls that this provision docs not undenninc the level of protcction for Ticr 2 (liigli 
cl~~ality) waters dcfiiicd in 20.6.4.8 (A)(2) NMAC. EPA finds that this provision is 
co~isistcnt witli 40 C.F.R. 13 1.12(a)(2) and approvcs on that basis. 

IV.13.2.a lnforniation Gathering 

S~~iiiiiiary: 
[>cscrihcs proccss for dctcniiining whether a pennit application is coniplctc. [>cscribcs 
the ~ i ~ i n i ~ i i ~ ~ ~ i i  info~mation that an applicant ~ n ~ ~ s t  submit, including an analysis of' 
bcnclicial and advcrsc iinpacts 011 social or cconomic activitics and devclopmcnt in tlic 
al-ca. as well as an altcrnativcs analysis. 

I,il'A Rat~onalc 
7T'l~is provision is within the discrction affordcd by EPA's antidcgradation 

rcg~~lntion. Scc rationale for 20.6.4.8(E). 'This provision is also consistcnt with EI'A's 
March 1995 EPA Lntcrim Ecoilomic Guidance for Watcr Quality Standards ([PA-823-U- 
'15-002). 

1:I'A finds that this provision does not undc~ininc thc lcvcl of pi-otcction fix 'I'icr 2 
(liigli quality) n,atcrs defincd in 20.6.4.8 (A)(2) NMAC. EPA finds that this provision is 
consistcnt witli 40 C.I;.I<. $ 11 1.12(a)(2) and appro\'cs on that basis. 



IV.B.2.b Preliminary Decision-hlaking 

Summary: 
L>cscribcs inlbrination required as part of the Department's preliminary decision to dcny 
or authori~c the degradation. 

131'A Iiationale 
711~is provision facilitates public participation and is within the discretioil aff'orrled 

by tl'A's antidegradation regulation. See rationale for 20.6.3.X(E). 

EPA finds that this provision docs not ~~ndcrminc the Icvcl ot'protuution ti)r 'l'icr 2 
(high quality) waters defined in 20.6.4.8 (A)(?) NMAC. EPA finds that this provision is 
consistcilt with 40 C.F.Ii. $ 13 1.12(a)(2) and approves on that basis. 

IV.B.2.c Public Comment and Intergovernmental Coordination 

Summary: 
Llcscribcs procedures for public notice and coinincnt period on prcliininary dccisioi~ and 
statcincilt ol'basis. 

LJI'A I<atioilale 
This provision facilitates public participation and is within the discretion al'l'ordcd 

by 1;PA's antidegradation rcgulation. Scc rationale for 20.6.3.5(E). 

I'his provision is consistent with EI'A's WQS tiaildbook, section 4.8.2, which 
statcs that the antidcgradation public participation requireinent inay be satisfied in scvcral 
ways, including providing public notice and the opportunity for the public to request a 
hearing, wh~ch is what Ncw Mexico has done in this provision. 

EI'A finds that this provision does not undcrininc the lcvcl of protection li)r 'l'ics 2 
(11ig11 quality) waters defined in 20.6.4.8 (A)(2) NMAC. EI'A finds that this provision is 
consistent with 40 C.F.R. $ 13 1.12(a)(2) and approves on that basis. 

I\'.l3.2.cl Final Decision 

Summary: 
Ilcscribcs inlbnnation required in the Dcpartinent's final dccisioil and statcmcnt ol'basis. 



'l'liis provision facilitates public participation and is within the discretion af'fordcd 
by I:l'A's aiitidcgradation regulation. Scc rationale for 20.6.4.8(E). Scc EI'A's WQS 
I Iandbook, scctioii 4.8.2. 

EI'A finds tliat this provision does not undenninc the lcvcl of protection for 'l'icr 2 
(liigli quality) watcrs defined in 20.6.4.8 (A)(2) NMAC. EPA finds tliat tliis provision is 
consistcnt witli 40 C.F.R. $ 13 1.12(a)(2) and approves on tliat basis. 

I C'.C 'riel- 3 I niplementation 

Su111111ary: 
'l'icl- 2 rcvicw will be applied whcrc an applicant claims that a new or incrcascd discliargc 
into or pcrmit rcncwal regarding a Ticr 3 watcr will not causc degradation or will causc 
only temporary and short-term changes in water quality that do not impair cxisting uses. 

€:PA Ratioiialc 
Statcs can allow some limitcd activities tliat rcsult in tcinporary and short-term 

cli~lrigcs in tlic watcr quality o f  a Ticr 3 watcr body (i.c., an Outs ta~~di i ig  National 
I<csourcc Watcr). Scc I'reainblc to EPA's Final Watcr Quality Standards Regulation. 48 
I:R 5 1402 (No\.ciiibcr 8, 1083). and EPA's WQS Handbook, scction 4.7 . EPA guidancc 
Iias not dcfincd tcinporary or short-tenn changes in water quality spccilically. but 1:I'A 
\:icws tlicsc tci-~ns as limiting watcr quality degradation to wccks or ~no~i t l i s .  not years. 
Scc t31'A's WQS Handbook, section 4.7 and EPA's Advance Noticc of l'roposcd 
I<ulcmaking, 63 FR 36786 (July 7, 1998). 

13ascd on the State's response to Amigos Bravos' comincnts on tliis scctio~i, €<PA 
understands that the State intciids to use thc 'Iier 2 rcvlew process only to confirm tliat 
changes 111 watcr quality for Tier 3 watcrs would bc temporary and short-tcrn~, and tliat 
n o  al tcr~iat~vcs or socio-ccono~nic analyses would be conducted. (Scc pagcs 30-3 1 of 
I ~ ~ i v ~ r o i i ~ n c n t  Department, Surface Watcr Quality Bureau, Rcsponse to Public Comn~cnts  
on the 1 111 2/03 Draft of Antidcgradation Policy Iinplcmcntation Proccdurcs.) As New 
M c u ~ c o  indicates in its Comment Rcsponse document, its proposal establislics the 'Ticr 2 
~ v o c c s s  as tlic basis for 'Iier 3 r c ~ i c w  in ordcr to not limit discuss~on as tlic uniquc factors 
assoc~atcd with Ticr 3 watcrs are not prcdictablc and should be detcnnined on a casc-by- 
casc basis. 

Uascd on thc above discussion., EI'A finds that this provision docs not undcl-iiiinc 
tlic lcvcl o f ~ ~ r o t c c t i o n  for 7'ier 3 (ONRW) waters dcfincd in 20.6.4.8(A)(3) NMAC. EPA 
li~ids that tliis provision is consistcnt witli 40  C .  F.R. 3 13 1.12(a)(3) and approvcs 011 tliat 
basis. 

Sum -- 111 a r y  
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