
Glenn Saums 
Acting Bureau Chief 
NMED-SWQB 
P.O. Box 5469 
Santa Fe, NM 87502-5469 

July 25, 2010 

Via E-mail (glenn. saums@slale. 
nm.usl 

Re: Comments of San Juan Water Commission on Draft Procedures 
for Certification of Federal Permits Pursuant to Clean Water Act 
Section 401 

Dear Mr. Saums: 

Thank you for publishing, and accepting public comment on, the New Mexico 
Environment Department's ("NMED") Draft Procedures for Certification of Federal Permijs 
Pursuant to Clean Water Act Section 401 (June 15, 2010) (the "401 Certification 
Procedures" or "Procedures"). Through this letter, I hereby submit San Juan Water 
Commission's ("SJWC") comments on the draft 401 Certification Procedures. SJWC 
appreciates the opportunijy provided by NMED to comment on the draft Procedures and 
specifically recuests that NMED make any future changes to the Procedures subject to 
public comment, as ij has for rts current proposal. 

GENERAL COMMENTS 

SJWC has two general comments conceming the 401 Certification Procedures. 
First, SJWC believes that participation in the 401 Certification process should be limited to 
those who truly are "adversely affected" by the issuance of a 401 Certification or the denial 
of a Certification. Thus, SJWC proposes a definition of "adversely affected party" and 
suggests adding language to clarify that only adversely affected parties may present oral or 
written statements at hearing. Second , in order to ensure a fair hearing and the 
presentation of accurate information to the Water Quality Control Commission, SJWC 
proposes that the Procedures expressly allow for cross-examination and rebuttal testimony. 

SPECIFIC COMMENTS 

Definijion of "Adversely Affected Person" 

1. Proposed sections 20.6.2.2001 (H), 20.6.2.2002(1), and 20.6.2.2003(H) state 
that "[a]ny person who is adversely affected by the certification or denial of a specific permij 
may appeal such certification or d13nial .... " Similarly, proposed sections 20.6.2.2001 (I), 
20.6.2.2002(J) and 20.6.2.2003(1) state that "any person who is adversely affected by the 
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secretary's final decision may file with the commission a petition for review of that decision 
based on the administrative record. n 

2. A definrtion of an "adversely affected person" needs to be added to the 
definrtions in Section 20.6.4. 7 NMAC. SJWC proposes the following definition: 

An 'adversely affe<.'ted person,' as referenced in sections 
20.6.2.2001 , 20.6.2.2002, or 20.6.2.2003 NMAC, means a 
person or entrty directly affected physically, affected due to 
changed water qualrty, or economically impacted by certification 
of a permit or denial of a permit. Such persons may include 
federal , state, or local government agencies having resource 
management responsibilities. 

3. The purpose of this change is to ensure that petitions for review and appeal 
filed wrth the secretary andlor commission are from parties actually "adversely affected by 
the certification or denial." Wrthou1 such clarification, the Secretary or the Commission may 
be faced wrth dozens of petitions for appeal, review, andlor hearing, and be required to 
appropriately respond to each, filed by persons who are not truly adversely affected by the 
grant or denial of pennit certification. 

Limiting PartiCipation in Appeal Hearing 

1. Sections 20.6.2.2001(H), 20.6.2.2002(1) and 20.6.2.2003(H) state that "[alny 
person may present oral or written statements, data, technical information, legal arguments, 
or other information on the permit certification or denial during the appeal hearing." 

2. SJWC recommends the following revision to this language: 

Any person who is adversely affected by the certification or 
denial of a permit may present oral or written statements, data, 
technical information , legal arguments, or other information on 
the pennrt certification or denial during the appeal hearing. 

3. The purpose of this change is to ensure that parties directly affected by the 
outcome of the hearing are provided an opportunity to submrt infonnation that is relevant to 
the certification or denial of a permit, while preventing a waste of resources associated with 
participation by those who are not impacted by the grant or denial of penn it certification. 

Hearing Procedures 

1. Sections 20.6.2.2001 (H), 20.6.2.2002(1) and 20.6.2.2003(H) state: 

Any person may present oral or writlen statements, data, 
technical information , legal arguments, or other information on 
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the permit certification or denial during the appeal hearing. 
Reasonable time limITs may be placed on oral statements, and 
the submission of written statements may be required. Cross 
examination of persons presenting oral statements shall not be 
allowed. 

2. SJWC recommends the following change to the last sentence: 

Cross examination of persons presenting oral or written 
statements shall ReI be allowed. 

In addITion, the following sentence should be added after the sentence above: 

Any person who is adversely affected by the certification or 
denial of the permit may submit written rebuttal statements to 
any oral or written statements, data, technical information, legal 
arguments, or other information on the permit certification or 
denial received during the appeal hearing. Such rebuttal 
statements shall be submitted within 15 days of the close of the 
hearing. Rebuttal information will be considered by the 
decision-maker in reaching a decision on the appeal. 

3. SJWC is concerned that the proposed procedure is silent regarding cross-
examination or rebuttal of those submitting written statements. The purpose of SJWC's 
proposed changes is to ensure t~lat information entered into the hearing record may be 
scrutinized and challenged by affected parties. It is possible that false, misleading, or biased 
information could be submitted for consideration. The opportunity for rebuttal is needed to 
ensure that any such testimony can be properly evaluated by the decision-maker. 

Thank you for your consideration of these comments. If you have any questions 
about SJWC's posrtion, or would like to discuss these issues in more detail, please do not 
hesitate to call me. We look fOlWard to receiving your responses to these comments. 

L. Ran:::4at:--
Executive Director 
San Juan Water Commission 


