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TITLE 20 ENVIRONMENTAL PROTECTION

CHAPTERS5 PETROLEUM STORAGE TANKS

PART 17 CORRECTIVE ACTION FUND ADMINISTRATION
20.5.17.1 ISSUING AGENCY: New Mexico Environment Department.

[20.5.17.1 NMAC - Rp, 20.5.17.1 NMAC, 6/15/09]

20.5.17.2 SCOPE: This part applies to owners and operators of storage tanks as provided in 20.5.1 through
20.5.16 NMAC and as provided in 20.5.1 NMAC, contractors, offerors, and designated representatives, and to all
payments made by the department to or on behalf of storage tank owners and operators under the Ground Water
Protection Act. If the owner and operator are separate persons, only one person is required to comply with the
requirements of this part, including any notice and reporting requirements; however, both parties are liable in the
event of noncompliance.

[20.5.17.2 NMAC - Rp, 20.5.17.2 NMAC, 6/15/09]

20.5.17.3 STATUTORY AUTHORITY: 20.5.17 NMAC is adopted by the Secretary of Environment
pursuant to the provisions of the Department of Environment Act, Sections 9-7A-1 through 9-7A-15 NMSA 1978
and the Ground Water Protection Act, Sections 74-6B-1 through 74-6B-14 NMSA 1978.

[20.5.17.3 NMAC - Rp, 20.5.17.3 NMAC, 6/15/09]

20.5.17.4 DURATION: Permanent.
[20.5.17.4 NMAC - Rp, 20.5.17.4 NMAC, 6/15/09]

20.5.17.5 EFFECTIVE DATE: June 15, 2009, unless a later date is indicated in the rule history note at the
end of a section.
[20.5.17.5 NMAC - Rp, 20.5.17.5 NMAC, 6/15/09]

20.5.17.6 OBJECTIVE: The purpose of 20.5.17 NMAC is to establish the procedures for administering
and making payments from the corrective action fund (fund) created by the Ground Water Protection Act (act),
Sections 74-6B-1 through 74-6B-14 NMSA 1978, including procedures for:

A payment of the costs of a minimum site assessment in excess of ten thousand dollars ($10,000), or
in excess of lesser amounts as permitted by the act;

B. payment of the costs of corrective action other than the minimum site assessment;

C. determinations of compliance with the act;

D. determinations of eligibility of costs for payment;

E. competitive bidding for corrective action work; and

F. disposition of remediation equipment acquired through the fund.

[20.5.17.6 NMAC - Rp, 20 5.17.6 NMAC, 6/15/09]

20.5.17.7 DEFINITIONS:

A Terms used in this part shall have the meanings given to them in the Ground Water Protection Act
and 20.5.1 NMAC except as provided in Subsection B of this section.

B. As used in 20.5.17 NMAC:

(1) “cost-effectiveness" means completing tasks in a manner that is economical in terms of goods or
services received for the money spent;

(2) "major remediation equipment" means any transportable unit or system which has been acquired
specifically for remediation using the corrective action fund and which the department must inventory pursuant to
Section 12-6-10 NMSA 1978;

(3) "pay for performance"” means payment of a previously approved amount based on completion or
achievement of previously determined criteria including but not limited to a given task or set of tasks, specified
reductions in contaminant levels, or achievement of other measurable milestones, as approved by the department;

(4) "payment" means payment from the fund to a person that the owner or operator has assigned the
right of reimbursement or reimbursement from the fund to an owner or operator for the costs of corrective action;

(5) "phase of corrective action" means any one of the following activities, required by 20.5.12 or
20.5.13 NMAC:
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(@ minimum site assessment (MSA), as defined in 20.5.1.7 NMAC and tier 1 evaluation and
report;

(b) secondary investigation and report, tier two evaluation and report, or tier three evaluation
and report, which are known as phase 1;

(c) interim removal of non-aqueous phase liquid or contaminated soil, which is known as phase
2;

(d) development of a conceptual and final remediation plan or a monitored natural attenuation
plan, which are known as phase 3;

(e) implementation of the remediation plan, which is known as phase 4; or

(f) operating, monitoring, maintaining and reporting under the implemented remediation plan
or monitoring and reporting under the approved monitored natural attenuation plan, which are known as phase 5;

(6) "proposal" means an offer to complete work submitted in response to given specifications issued
for a responsible party-lead site or for a state-lead site;

(7)  "resident business" means:

(@) abusiness enterprise which is authorized to do and is doing business under the laws of New
Mexico and which maintains its principal place of business in New Mexico, or has staffed an office and has paid
applicable New Mexico taxes for two years prior to the awarding of the proposal and has five or more employees
who are residents of New Mexico, or is an affiliate of a business which meets either of these two requirements; as
used in this paragraph, "affiliate” means an entity that directly or indirectly through one or more intermediaries
controls, is controlled by or is under common control with the qualifying business through ownership of voting
securities representing a majority of the total voting power of the entity; or

(b) abusiness enterprise, including a sole proprietorship, partnership or corporation, that offers
for sale or lease or other form of exchange, goods, commaodities or services that are substantially manufactured,
produced or assembled in New York state, or, in the case of construction services, has its principal place of business
in New York state;

(8) "responsible party-lead site" means a site where the owner or operator takes corrective action and
applies to the fund for payment of corrective action costs, as distinct from a site where the state takes corrective
action;

(9) "specifications” means a detailed written statement of particulars prescribing corrective action to
be taken, conditions to be met, materials to be used, or standards of workmanship to which something is to be built,
installed, or operated, which is provided to prospective contractors on responsible party-lead sites and state-lead
sites;

(10) "state-lead site” means a site where the department takes corrective action using the fund
because the owner and operator are unknown, unable or unwilling to take corrective action as described in 20.5.15.9
NMAC or because the department determines that a single entity is necessary to lead the corrective action;

(11) "technical merit" means those characteristics of a proposal including but not limited to strategies,
expertise, methods, materials and procedures meeting the specifications included in a request for proposals.
[20.5.17.7 NMAC - Rp, 20.5.17.7 NMAC, 6/15/09]

20.5.17.8 CONSTRUCTION: This part shall be liberally construed to effectuate the purposes of the
Ground Water Protection Act and shall be construed, to the extent possible, so as not to conflict with the Hazardous
Waste Act or 20.5.1 through 20.5.16 NMAC.

[20.5.17.8 NMAC - Rp, 20.5.17.107 NMAC, 6/15/09]

20.5.17.9 SEVERABILITY: If any section or application of this part (20.5.17 NMAC) is held invalid, the
remainder of this part (20.5.17 NMAC) or its application to other persons or situations shall not be affected.
[20.5.17.9 NMAC - Rp, 20.5.17.108 NMAC, 6/15/09]

20.5.17.10 EFFECT ON OTHER REGULATIONS: This part does not relieve any owner or operator of
the obligation to comply with any federal or state laws or regulations, including 20.5 NMAC.
[20.5.17.10 NMAC - Rp, 20.5.17.109 NMAC, 6/15/09]

20.5.17.11 COMPLIANCE DETERMINATIONS:
A The department shall make compliance determinations in the following circumstances.
(1) Corrective action by owner or operator. Pursuant to Section 74-6B-13 NMSA 1978, in order to
be eligible for payment of corrective action costs other than those costs associated with a minimum site assessment,
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the owner or operator shall be in compliance with the requirements of Subsection B of Section 74-6B-8 NMSA
1978, as outlined in 20.5.17.12 NMAC, during the owner or operator's term of ownership or operation for all storage
tanks owned or operated at the site where the corrective action was or is being taken. Compliance for underground
storage tanks (USTs) shall be determined for the period from March 7, 1990 to the date the department determines
that corrective action is complete. Compliance for above-ground storage tanks (ASTs) shall be determined for the
period from July 1, 2001 to the date the department determines that corrective action is complete.

(2) Corrective action by the department. Before bringing an action in district court against an owner
or operator to recover expenditures from the fund incurred by the department to take corrective action at a site, the
department shall determine, in accordance with 20.5.17.12 NMAC, whether the owner or operator has complied
with the requirements of Subsection B of Section 74-6B-8 NMSA 1978, during his term of ownership or operation
for all storage tanks owned or operated at the site. Compliance for USTs shall be determined for the period from
March 7, 1990 to the date the department determines that corrective action is complete. Compliance for ASTs shall
be determined for the period from July 1, 2001 to the date the department determines that corrective action is
complete.

B. The owner or operator shall request a compliance determination before submitting the initial
request for payment of the costs of corrective action, other than the costs of an MSA. Once the department has
completed an initial compliance determination at the owner or operator's request, it may initiate and make separate
compliance determinations at one or more phases of corrective action, other than an MSA, for which payment is
requested. If the department determines that a tank owner or operator is not in compliance with 20.5.17.12 NMAC,
the tank owner or operator will be ineligible for payment of corrective action costs, other than an MSA.

C. No compliance determination is necessary when, pursuant to Section 74-6B-13 NMSA 1978, an
owner or operator applies to the department for payment of MSA costs exceeding the deductible. However, the
department shall determine prior to payment that the work performed meets the definition of an MSA provided in
20.5.1.7 NMAC.[

[20.5.17.11 NMAC - Rp, 20.5.17.200 NMAC, 6/15/09]

20.5.17.12 DETERMINATION OF COMPLIANCE UNDER SECTION 74-6B-8 NMSA 1978:

A For sites where all USTs were removed or properly abandoned prior to March 7, 1990, and for
sites where all ASTs were removed or properly abandoned prior to July 1, 2001, the determination of compliance
required by Subsections B and C of 20.5.17.11 NMAC shall include findings as to whether the owner or operator
has:

(1) paid all storage tank fees required by Section 74-4-4.4 NMSA 1978, and, for all storage tanks
removed or properly abandoned prior to March 7, 1990, a two hundred ($200) fee per site;

(2) conducted a minimum site assessment as defined in 20.5.1.7 NMAC; and

(3) cooperated in good faith with the department and granted access to the department for
investigation, cleanup, and monitoring.

B. For sites where USTs were not removed or properly abandoned prior to March 7, 1990, or where
ASTSs were not removed or properly abandoned prior to July 1, 2001, the determination of compliance required by
[SubseetionsB-and-C-o6f] 20.5.17.11 NMAC shall include findings as to whether the owner or operator has:

(1) paid all storage tank fees required by Sections 74-4-4.4 and 74-6B-9 NMSA 1978;

(2) conducted a minimum site assessment as defined in 20.5.1.7 NMAC and, if contamination is
found, taken action to prevent continuing contamination;

(3) cooperated in good faith with the department and granted access to the department for
investigation, cleanup, and monitoring; and

(4) substantially complied with all of the requirements and provisions of regulations adopted by the
EIB under Subsection SE Section 74-4-4 NMSA 1978 for storage tanks at the site for which payment is sought
(including installation, upgrade, operation and maintenance of storage tanks in accordance with 20.5.4 NMAC and
20.5.5 NMAGC,; release detection in accordance with 20.5.6 NMAC; for any storage tanks which have been
abandoned or closed at the site, proper closure in accordance with 20.5.8 NMAC; reporting, investigating,
confirming and remediating the release in accordance with 20.5.7 NMAC, 20.5.12 NMAC and 20.5.13 NMAC;
proof of financial responsibility in accordance with 20.5.9 NMAC; [and] record keeping in accordance with the
[record-keeping] provisions of 20.5[-1-through-20-5-23] NMAC; operator training and certification in accordance
with 20.5.18 NMAC; and criteria and procedures for classifying or reclassifying a storage tank facility as ineligible
or eligible for the delivery, deposit, acceptance, or sale of petroleum products in accordance with 20.5.19 NMAC.

C. In determining whether the owner or operator has substantially complied with the regulations
referenced in Paragraph (4) of Subsection B of this section, the department may consider, among other things, the
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severity of the non-compliance, the period of non-compliance, the actions taken by the owner or operator to come
into compliance, and the timeliness of the owner or operator's actions in coming into compliance.
[20.5.17.12 NMAC - Rp, 20.5.17.201 NMAC, 6/15/09]

20.5.17.13 PROCEDURES FOR DETERMINING COMPLIANCE:

A When the owner or operator submits a written request for a compliance determination to the
department, the request shall provide the following information for all storage tanks located at the site where the
owner or operator is performing corrective action:

(1) the applicant's name, address, telephone number and federal tax identification number;

(2) adescription of the applicant's interest in the site (for example, landowner, tank owner, lending
institution, operator);

(3) the name, address and telephone number of the tank facility at the release site;

(4) the facility and owner numbers for the tank facility at the release site;

(5) information on all systems that exist or that have existed at the release site during the owner or
operator's term of ownership or operation, including:

(a) tanktype (UST or AST), tank number, installation dates, tank capacity, product contained
and removal date, if applicable;

(b) information on installation, upgrade, operation and maintenance standards, including type
of tank construction, piping system, corrosion protection, spill and overfill protection, release detection for tanks and
piping, operation and maintenance plans, and secondary containment, if applicable; and

(c) dates of permanent closure, if applicable;

(6) proof of financial responsibility that includes:

(@) name and address of the facility that is the subject of the compliance determination;

(b) type of financial responsibility;

(c) name of insurance provider, policy number, and period of coverage; and

(d) information about insurance coverage, including: type or types of coverage for corrective
action or third-party liability, amount of coverage per occurrence, and amount of annual aggregate coverage for
sudden accidental releases, non-sudden accidental releases, and accidental releases;

(7) corrective action information for each release that includes:

(a) date the release was reported to the department;

(b) methods of preventing further release; and

(c) completion of the MSA report;

(8) certification on oath or affirmation of the truthfulness of all matters and facts contained in the
request.

B. When the department initiates a compliance determination pursuant to Subsection B of 20.5.17.11
NMAC:

(1) the department shall, in writing, notify the owner or operator of the reason for the compliance
determination and explain that if the department determines that the owner or operator is not in compliance with
20.5.17.12 NMAC, the owner or operator will be ineligible for payment of corrective action costs other than an
MSA; and

(2) the owner or operator shall submit in writing all information requested by the department by a
date specified by the department; the department may request any of the information required for an MSA pursuant
to Subsection A of this section and shall establish a deadline for submission of this information that is reasonable
under the circumstances.

C. The department shall review all written submissions in the order received and shall, within 30
days of receipt, notify the owner or operator in writing of any inadequacies in the submittal. The owner or operator
may then correct any inadequacies and resubmit the application. Submissions shall be determined “complete™ by the
department when the submissions are adequately documented or inadequacies identified by the department have
been corrected.

D. The owner or operator has the burden of establishing each point of fact relevant to such a
determination. For such purpose, the submissions shall state specific facts which demonstrate compliance with
Subsection B of 20.5.17.12 NMAC.

E. The department shall make a compliance determination within 45 days following the department's
determination that a submission is complete and shall promptly notify the owner or operator of its determination. If
the department finds an owner or operator to be out of compliance, the department shall also notify the owner or
operator in writing of the manner in which the owner or operator has failed to comply with 20.5.17.12 NMAC and
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inform the owner or operator that he or she is ineligible for payment of corrective action costs, other than the costs
of an MSA.

[20.5.17.13 NMAC - Rp, 20.5.17.202 NMAC, 6/15/09]

[The department provides a form that may be used to request a compliance determination that may be obtained from
the petroleum storage tank bureau at 1301 Siler Road, Building B, Santa Fe, New Mexico 87507 address or on the
department's webpage: www.nmenv.state.nm.us.]

20.5.17.14 COMPETITIVE CONTRACTOR SELECTION FOR REMEDIATION AT
RESPONSIBLE PARTY-LEAD SITES:
A Payments made from the fund shall be made in accordance with 20.5.17.17 NMAC and only for

work performed by contractors that were selected using a competitive procedure based upon technical merit and
cost-effectiveness, as defined in this part except as provided in Subsections C and D of this section. The solicitation
and evaluation of proposals are required prior to workplan approval.

B. At a minimum, the department shall obtain proposals and select contractors competitively for
remediation activities under 20.5.12.35 through 20.5.12.41 NMAC and under 20.5.13.27 through 20.5.13.33
NMAC, including conceptual and final remediation plans, design, construction, installation, operation and
maintenance, and monitoring.

C. Competitive contractor selection is not required for the following activities:

(1) initial abatement or emergency response under 20.5.12.11 or 20.5.13.10 NMAC;

(2) 72 hour and 14 day reports under 20.5.12.12 or 20.5.13.11 NMAC;

(3) interim removal of non-aqueous phase liquid (NAPL), directed or approved by the department
under 20.5.12.14 or 12.5.13.13 NMAC;

(4) interim removal of contaminated soil, directed or approved by the department under 20.5.12.15 or
12.5.13.14 NMAC;

(5) investigation activities under 20.5.7.9 NMAC and 20.5.12.16 through 20.5.12.26 NMAC or
20.5.13.15 through 20.5.13.19 NMAC,;

(6) development of and monitoring and reporting under a monitored natural attenuation plan under
20.5.12.28 through 20.5.12.34 NMAC or 20.5.13.20 through 20.5.13.26 NMAC,;

(7) post-remediation groundwater monitoring and site closure activities;

[(B](8) work at sites for which the owner or operator is not seeking payment, including but not
limited to federal facilities and sites determined to be out of compliance pursuant to 20.5.17.12 NMAC; or

[€8)](9) work at sites under contract as described in Subsection D of this section.

D. Work at sites with releases from USTs where the owner or operator and a contractor entered into a
contract approved by the department and initiated remediation prior to October 1, 1995, shall be exempt from
competitive contractor selection requirements. Work at sites with releases from ASTs at which the owner or operator
and a contractor entered into a contract for and initiated remediation prior to June 14, 2002, shall be exempt from
competitive contractor selection requirements. The owner or operator shall obtain a contractor for any subsequent
site through the competitive contractor selection process in accordance with the requirements of 20.5.17.14 through
20.5.17.17 NMAC.

[20.5.17.14 NMAC - Rp, 20.5.17.300 NMAC, 6/15/09]

20.5.17.15 PROCEDURES AND REQUIREMENTS FOR SELECTION OF REMEDIATION
CONTRACTORS AT RESPONSIBLE PARTY-LEAD SITES:
A Within two weeks of written notification from the department that remediation is required, the

owner or operator shall provide to the department either a written list with a minimum of five names of consultants
from which the department shall solicit proposals for remediation or a written request that the department solicit
proposals for remediation on its website. The department shall follow the procedures outlined in Subsections B
through E of this section.

B. Specifications.

(1) The department shall develop specifications for remediation, which shall state which sections of
20.5.12 or 20.5.13 NMAC the work is intended to fulfill.

(2) The department may require that specifications including primary responsibility for operation or
maintenance of remediation systems with electrical or mechanical components contain the requirement that winning
proposals shall include pay-for-performance criteria as defined in this part.

(3) Proposals shall meet all requirements outlined in the specifications.
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(4) Costs for all tasks outlined in the specifications shall be submitted by short-listed firms only and

shall be submitted under separate, sealed cover from the technical portion of the proposal.
C. Solicitation of proposals.

(1) If the owner or operator provides a list of contractors, the department shall mail the specifications
to those contractors. However, if the owner or operator fails to provide the department with the names of five
contractors, fails to respond to the department's notice that remediation is required, or chooses to allow the
department to solicit proposals, the department may solicit proposals from and make specifications available to any
interested contractor using the department's webpage.

(2) Any questions concerning the solicitation, including any requests for clarification of the
specifications, shall be submitted in writing to the department, within two weeks prior to the deadline for submission
of proposals. Any response from the department shall be provided promptly to all contractors through a posting on
the department's webpage.

(3) Each proposal shall contain a notarized affidavit signed by the contractor certifying under oath
that the contractor has participated and will continue to participate in the competitive contractor selection process as
described in this section and Section 74-6B-7C NMSA 1978 without misrepresentation and without collusion with
other contractors during the entire solicitation, evaluation and selection process.

D. Evaluation of proposals and contractor selection.

(1) Once the department and the owner or operator have received a proposal, they shall not discuss
the solicitation or any proposal received in response to the solicitation with anyone other than department staff or the
owner or operator.

(2) If fewer than three responsive proposals are obtained by the deadline in the solicitation, the
department shall consult with the owner or operator and solicit additional proposals pursuant to Subsection A of this
section or Paragraph (1) of Subsection C of this section.

(3) If fewer than three responsive proposals are obtained after two attempts, the department may
select a proposal following the procedures in this section, provided the technical merit is acceptable for the proposed
work.

(4) The department shall, and the owner or operator may, evaluate proposals based on technical merit
as defined in this part. The technical merit score shall be based on an understanding of site-specific conditions and
the appropriateness of proposed remediation technology.

(@) A team approved by the department shall evaluate the proposals in a timely manner. The
owner or operator or their representative is encouraged to participate as a part of the evaluation team. Each team
member shall independently evaluate each proposal for technical merit. After discussion, the team shall determine
the preliminary technical merit score for each proposal.

(b) The team shall prepare a short list of proposals for further consideration. The short list
shall consist of the names of the firms that have submitted proposals with the highest preliminary technical merit
Scores.

(c) The team shall present the short list of firms to a department task force for a discussion of
proposals to ensure consistency among team evaluation and scoring. The task force shall consist of senior
department technical staff. After discussion with the task force, the team shall assign the technical merit scores.

(5) Within two (2) weeks of being notified that they are on the short list, short-listed firms shall
provide the department's project manager with proposed costs for all tasks outlined in the specifications.

(6) The department may request all firms selected for the short list to conduct an oral presentation
outlining their proposals for the task force, the team and the owner or operator. The owner or operator's attendance
during the oral presentations is encouraged, but not required. During the oral presentations, members of the task
force, the team and the owner or operator may ask questions. Only the team shall assign the scores to each proposal
on the short list.

(&) Any firm that is requested by the department to conduct an oral presentation and chooses
not to do so, shall be eliminated from the short list.

(b)  All short-listed firms shall submit a sealed cost proposal to the department no later than two
(2) days prior to the oral presentations. The team shall open and review the sealed cost information submitted for
each proposal on the short list._For purposes of selecting firms, the department shall deduct five percent from the
cost proposals of firms who provide documentation with their cost proposals establishing that they have qualified
with the state purchasing agent as resident businesses.

(c) Prior to or during the oral presentations, contractors on the short list may withdraw the
original cost submission and substitute a best and final offer for the cost portion of the proposal.
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(7) Following the oral presentations, the team may adjust the technical merit score, based on
demonstrated general expertise, site-specific knowledge and application, or information clarified or provided.

(8) Atany point in the evaluation process, when, in the team's opinion, a proposal does not
substantially meet the technical merit or cost effectiveness standards set forth in the solicitation, the team may reject
the proposal.

(9) The team shall assign a final score for each proposal on the short list, which shall be the cost
effectiveness score plus the technical merit score.

(@) The technical merit score, with a maximum of 700 points, shall be assigned pursuant to the
procedure described in this subsection.

(b) The cost effectiveness score is the technical weight factor times the cost weight factor times
300, where the technical weight factor is the proposal's technical merit score divided by the highest technical merit
score of proposals on the short list; the cost weight factor is the lowest cost of proposals on the short list divided by
the proposal's cost; and 300 is the maximum cost effectiveness score.

(10)  The department shall notify the owner or operator and all submitting firms of the highest scoring
proposal. The owner or operator shall enter into a contract with the selected firm within 30 days of this notification.
If, for any reason, the selected firm cannot complete the project, the department shall either select the firm with the
second highest scoring proposal, provided the technical merit is acceptable for the proposed work, or repeat the
contractor selection process in accordance with this section. In order for the work to qualify for payment from the
fund, the owner or operator shall use the firm selected in accordance with this part.

(11) After the department has been notified that the owner or operator has entered into a contract with
the selected firm, the department shall make available to the owner, operator, contractors and the public all
proposals submitted and the evaluation team's scores.

(12)  An owner, operator or offeror aggrieved by the department's selection may request
administrative review pursuant to 20.5.17.28 NMAC within 15 days of the post mark on the notification.

(13) For purposes of owner and operator participation in the process set forth in this subsection, the
owner or operator may appoint a representative who is not affiliated with anyone who submitted a proposal. Any
owner or operator representative may not later work for the contractor, the owner, or the operator on any work
generated by the proposal.

multiplied-by-afactorof 0.95:]
[20.5.17.15 NMAC - Rp, 20.5.17.301 NMAC, 6/15/09]

20.5.17.16 PROCEDURES AND REQUIREMENTS FOR SELECTION OF REMEDIATION
CONTRACTORS AT STATE-LEAD SITES: When selecting remediation contractors for state-lead sites, the
department shall comply with the Procurement Code, Sections 13-1-21 through 13-1-199 NMSA 1978, 1.4.1
NMAC and the request for proposals procurement guide, which is incorporated by reference.

[20.5.17.16 NMAC - N, 6/15/09]

20.5.17.17 WORKPLAN APPROVAL, CHANGE ORDERS FOR CORRECTIVE ACTION AND
APPROVAL OF DELIVERABLES:
A Except as provided in Subsection C of 20.5.17.18 NMAC, a written workplan and budget to

complete any phase of corrective action shall be approved in writing by the department prior to any corrective action
work being done in order for that work to be eligible for payment under this part.

B. For responsible party-lead sites, the owner or operator shall submit the corrective action workplan
and cost in a fixed-fee format unless the department determines that a time-and-materials format is appropriate. If
the department approves a time-and-materials format, any increase in approved amounts for specific tasks,
categories or subcategories or any reallocation of an amount from one task to another task, one category to another
category or within categories must be approved in advance by the department in writing.

C. If required by Paragraph (2) of Subsection B of 20.5.17.15 NMAC, a workplan including the
operation and maintenance of a remediation system that includes mechanical or electrical installations shall list the
performance criteria required for payment and amount of payment.

D. If a workplan is rejected after two attempts to receive approval by the department, the department
may select the contractor who received the second highest evaluation, repeat the contractor selection process in

20.5.17 NMAC 7



Fall 2010
PSTB Stakeholder Meetings - Final

accordance with Subsection B of 20.5.17.15 NMAC, or, in the case of activities which do not require competitive
contractor selection under Subsection D of 20.5.17.14 NMAC, require the owner or operator to submit a workplan
from a different contractor.

E. Changes to the technical approach or increases in costs beyond the approved workplan shall not be
eligible for payment unless approved in writing by the department prior to implementation.

F. The department may increase or reduce payments for work based on pay-for-performance criteria
because of force majeure or unforeseen changes in site conditions.

G. After receiving a deliverable, the department shall assess whether the deliverable is satisfactory. If
the department finds that the deliverable is satisfactory, it shall issue a written or electronic notice of approval to the
owner, operator or contractor. The notice of approval shall explain that any application for payment of costs
associated with the approved deliverable must be received by the department within 90 days of the date the owner,
operator or contractor received the certification of approval and that no extensions of this deadline shall be granted
except extensions for good cause pursuant to 20.5.17.26 NMAC. If the department finds the deliverable to be
unsatisfactory, it shall, within 30 days of receiving a deliverable, provide to the owner, operator or contractor a
written or electronic notice of exception explaining the defect in the deliverable and any steps the owner, operator or
contractor may take to remedy the defect.

[20.5.17.17 NMAC - Rp, 20.5.17.302 NMAC, 6/15/09]

20.5.17.18 CORRECTIVE ACTION ELIGIBLE AND INELIGIBLE COSTS AND EXPENDITURES
FOR STATE-LEAD AND RESPONSIBLE PARTY-LEAD SITES:

A Payments shall be made only for corrective action conducted by firms qualified under 20.5.16
NMAC or in accordance with Subsection G of 20.5.12.8 NMAC.

B. No expenditures from the fund shall be paid to or on behalf of owners or operators for corrective
action, other than the minimum site assessment or any sampling done for purposes of Paragraph (3) of Subsection A
0f 20.5.12.34 or 20.5.12.42 NMAC or Paragraph (2) of Subsection A of 20.5.13.26 or 20.5.13.34 NMAC, where the
corrective action was conducted by firms or entities that are subsidiaries, parents or otherwise affiliate firms or
entities of the owner or operator.

C. Payments shall be made for only those deliverables that the department has approved as
satisfactory in writing, as required by 20.5.17.17 NMAC.
D. For USTs, payment shall not be made for corrective action performed on or after September 22,

1992, if the owner or operator does not obtain department approval of workplans and costs prior to work being
performed or costs incurred, exclusive of initial response or initial abatement measures performed in accordance
with 20.5.12.10 or 20.5.12.11 NMAC or 20.5.13.9 or 20.5.13.10 NMAC. For ASTs, payment shall not be made for
corrective action performed on or after June 14, 2002, if the owner or operator does not obtain department approval
of workplans and costs prior to work being performed or costs incurred, exclusive of initial response or initial
abatement measures performed in accordance with 20.5.12.10 or 20.5.12.11 NMAC.

E. Costs eligible for payment from the fund are all costs except those excluded by Subsections H and
| of this section, and that are reasonable and necessary to confirm releases in accordance with 20.5.7 NMAC, to
complete the minimum site assessment in excess of the deductible, and to complete corrective action beyond the
minimum site assessment, in accordance with 20.5.12 NMAC or 20.5.13 NMAC, the department's fee schedule, and
any workplan required by 20.5.17.17 NMAC and approved by the department.

F. Before making payments, the department shall determine that the owner or operator has
reimbursed the department for all federal LUST trust funds expended for contractual services at the site.
G. Unpaid invoices are eligible for payment on an assignment basis from the applicant to the party

who rendered the invoiced services or goods, or the party who actually made payment. Invoices resulting from
assignments as described in this subsection are not contractual between the department and the party who rendered
the service or the party who actually made payment. Payments of such invoices are made pursuant to provisions of
Section 74-6B-13 NMSA 1978, including being subject to the availability of funds in the corrective action fund.
H. For USTs, costs ineligible for payment include, but are not limited to, the following:

(1) costs incurred prior to March 7, 1990;

(2) costs incurred on or after September 22, 1992, that exceed those in the department fee schedule in
effect at the time the work was performed;

(3) costs paid or reimbursed by insurance companies or any other third party as described in
20.5.17.27 NMAC;

(4) unpaid invoices, unless allowed under Subsection F of this section;

(5) costs of removing, repairing, retrofitting or replacing any USTs;
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(6) costs of destroying, repairing, relocating or constructing any utility line unless required for cost-
effective remediation or in response to a threat to public health, safety or welfare or the environment, as determined
by the department;

(7) costs of destroying any structure unless required for cost-effective remediation or in response to a
threat to public health, safety or welfare or the environment, as determined by the department;

(8) costs of repairing or replacing any remedlatlon equipment or groundwater monitoring wells
, ator]_ damaged or destroyed as a result of the
failure of the owner or operator to exercise reasonable care to protect the equipment or wells, which costs shall be
borne by the owner or operator;

(9) insurance premiums, the loss of interest on funds used to pay for a minimum site assessment, or
loss of business;

(10) attorneys' fees or other legal costs;

(11) costs of monitoring a contractor and the owner's, operator's and designated representative's
participation in the contractor selection process;

(12)  costs associated with real estate transactions;

(13) rush charges for laboratory or other services, unless required by the department;

(14) payment made to property owners for property access to install or place monitoring wells or
other investigation-related or remediation-related equipment;

(15) economic losses and liability to third parties;

(16) mark-ups of the costs of goods or services;

(17) deposit fees, including, but not limited to, utility deposits or fees to guarantee payment for goods
or services; and

[(26)]1(18) costs associated with corrective action that fails to conform with the preapproved workplan
or with the requirements of 20.5.12 NMAC or 20.5.13 NMAC.

l. For ASTs, costs ineligible for payment include but are not limited to the following:

(1) costs incurred prior to July 1, 2001;

(2) costs incurred that exceed those in the department fee schedule in effect at the time the work was
performed;

(3) costs paid or reimbursed by insurance companies or any other third party described in 20.5.17.27

NMAC;

(4) unpaid invoices, unless allowed under Subsection F of this section;

(5) costs of removing, repairing, retrofitting or replacing any ASTs;

(6) costs of destroying, repairing, relocating or constructing any utility line unless required for cost-
effective remediation or in response to a threat to public health, safety or welfare or the environment, as determined
by the department;

(7)  costs of destroying any structure unless required for cost-effective remediation or in response to a
threat to public health, safety or welfare or the environment, as determined by the department;

(8) costs of repalrlng or replacing any remedlatlon equipment or groundwater monitoring wells
[ ator] damaged or destroyed as a result of the
fallure of the owner or operator to exercise reasonable care to protect the equipment or wells, which costs shall be
borne by the owner or operator;

(9) insurance premiums, the loss of interest on funds used to pay for a minimum site assessment, or
loss of business;

(10) attorneys' fees or other legal costs;

(11) costs of monitoring a contractor and the owner's, operator's and designated representative's
participation in the contractor selection process;

(12)  costs associated with real estate transactions;

(13) rush charges for laboratory or other services, unless required by the department;

(14) payment made to property owners for property access to install or place monitoring wells or
other investigation-related or remediation-related equipment;

(15)  economic losses and liability to third parties;

(16) mark-ups of the costs of goods or services;

(17)  deposit fees, including, but not limited to, utility deposits or fees to guarantee payment for goods
or services; and

[€26)](18) costs associated with corrective action that fails to conform with the preapproved workplan
or with the requirements of 20.5.12 NMAC or 20.5.13 NMAC.
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[20.5.17.18 NMAC - Rp, 20.5.17.400 NMAC, 6/15/09]

20.5.17.19 DESIGNATED REPRESENTATIVES:

A Subject to approval by the department, an owner or operator may designate a representative to
facilitate compliance with Parts 7, 12 or 13, 15, 16 and 17 of Chapter 5, Title 20 NMAC. Designation of a
representative shall include assignment to the designated representative of any rights the owner or operator may
have to payment from the corrective action fund.

B. In the event that an owner or operator is incapable of both directing required corrective action and
assigning rights to a designated representative, a person may request in writing to be designated as a representative
by the department and to be assigned any rights the owner or operator may have had to payment from the corrective
action fund.

C. Anyone requesting to designate or be designated as a representative pursuant to this section shall
submit a written request to the department that includes the:

(1) owner identification number;

(2) facility identification number;

(3) release identification number;

(4) reason for the requested designation (for example sale of property or owner, out-of-state move or
operator illness, age or death); and

(5) proposed representative's name, address, e-mail address, telephone number and federal tax
identification number.

D. When determining whether to approve or designate a person as a representative pursuant to
Subsection A or B of this section, the department shall consider: the reason or reasons a designated representative
may be necessary; the nature of the proposed representative's relationship to the owner or operator, if any; the
proposed representative's interest in the facility or real property where corrective action is being or shall be
performed; and the proposed representative's ability to direct corrective action activities. The department shall
approve or deny the request for designation of a representative in a writing to the requesting party and the owner or
operator that explains the department's decision.

E. Requests for payment from the fund resulting from assignments described in Subsection A or B of
this section are not contractual between the department and the designated representative. Payments of such
requests are made pursuant to the provisions of Section 74-6B-13 NMSA 1978, and are subject to the availability of
funds in the corrective action fund.

F. Designation of a representative does not waive owner or operator responsibility or liability.
Regardless of appointment of a designated representative, or assignment to the designated representative of rights to
the corrective action fund, owners and operators remain responsible for compliance with the provisions of this
chapter. The designation of a representative shall not affect the department's right to seek compliance at any time
from the owner or operator or both. The designation of a representative is intended to facilitate compliance with
corrective action requirements only and shall not relieve the owner and operator of their legal responsibilities or
liabilities under this chapter.

[20.5.17.19 NMAC - N, 6/15/09]

[The department provides an optional form on its website, www.nmenv.state.nm.us, that may be used to designate a
representative pursuant to this section. The form may also be obtained from the bureau at or by writing to 1301
Siler Road, Building B, Santa Fe, New Mexico 87507.]

20.5.17.20 MEANSTESTFFO-BEFERMINE-DEDUCTIBLE DETERMINATION:

A. [An-owner-or-operator-otherwise responsib

pay-the-full-deductible:]If an owner or operator is unable to afford to pay the initial ten thousand dollar ($10,000)

cost of a minimum site assessment under Section 74-6B-13 NMSA 1978 (“full deductible™), an owner or operator
may request that all (“zero deductible™) or a portion (“reduced deductible”) of the full deductible be paid from the
fund by filing an application pursuant to this section.
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[&]B. The owner or operator shall submit an application for a zero or reduced deductible before or with
submission of the MSA workplan, pursuant to 20.5.12 or 20.5.13 NMAC. The application shall include the

following:
(1) aletter explaining why the owner or operator is unable to afford to pay [aH-erapeortion-ofthe
initiak-ten-thousand-deHar{$10,000)costof an-MSA[the full deductible;

(2) copies of the owner's or operator's federal tax returns for the immediately preceding two years;

and
(3) any additional financial documentation [that-will-assist]requested by the department in
determining whether the owner or operator is unable to pay (for example, copies of bankruptcy filings or medical

bills).
[BIC. The department shall determine [inabitity-orreduced-abitity-to-pay]eligibility for a zero or reduced

deductible and the amount by using one of the U.S. environmental protection agency's published computer analysis
programs, and by considering the owner's or operator's ability to maintain basic business operations if required to
pay the full or reduced deductible, including consideration of the overall financial condition of the owner or operator
and demonstrable constraints on the ability of the owner or operator to raise revenues.

[EID. Notwithstanding the provisions of Subsections A and B of this section, pursuant to Subsection G
of Section 74-6B-13, an owner or operator_shall be exempt from paying any deductible if the owner or operator
proves to the department that the owner or operator is a municipality or county, and submits a written request for

exemptlon before or W|th submlssmn of the MSA workplan —9%hem+s&respeas+ble4@r—paymg%ded&eﬂb4%ha#be

o .
[20.5.17.20 NMAC - Rp, 20.5.17.401 NMAC, 6/15/09]

20.5.17.21 OWNERSHIP AND DISPOSITION OF MAJOR REMEDIATION EQUIPMENT:

A The department shall be the owner of all major remediation equipment paid for by the fund, unless
the equipment is leased as a more cost-effective approach, and shall be responsible for disposition of all major
remediation equipment. No owner or operator shall dispose of any major remediation equipment without the written
permission of the department. Disposition by the department shall be in accordance with all applicable laws and
regulations, and by any of the following means:

(1) relocation to another fund remediation site, as provided in Subsections C through E of this
section;

(2) interim rental to a non-fund remediation site, subject to Subsection F of this section;

(3) sale or salvage, subject to Subsection G of this section; or

(4) when options in Paragraphs (1) through (3) of this subsection are not available, any other form of
disposal consistent with federal and state law.

B. Any major remediation equipment shall be installed, maintained and disposed of in accordance
with Subsections A through G of this section.
C. An owner or operator requiring the use of major remediation equipment for corrective action paid

for with fund money shall use equipment on the department's reuse list, if available and provided such equipment
can be refurbished to the manufacturer's operating specifications for a cost not to exceed one-half of the replacement
cost of the equipment.

D. For all major remediation equipment, new or used, the owner or operator shall enter into a written
installation and maintenance agreement with a company qualified to install and maintain the equipment and shall
furnish a copy of the agreement, executed by the company, to the department. Installation and maintenance shall be
performed by factory authorized personnel or a contractor specified by the manufacturer, or as otherwise approved
by the department. Complete and proper installation must be verified by both the manufacturer, or its designated
representative, and the installation personnel or company. Installation and maintenance contract costs shall be stated
together with the purchase price of the equipment quoted to the department in proposals, workplans and applications
for payment from the fund.

E. For all new major remediation equipment and for all used major remediation equipment under
warranty when acquired, the owner or operator shall also furnish a copy of the manufacturer's warranty to the
department.

F. If major remediation equipment is rented to a non-fund remediation site, a reasonable rental fee

shall be paid into the fund. The department shall determine the reasonable rental fee based on the lowest price quote
from three equipment renters.
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G. Major remediation equipment shall be depreciated over its useful life and have a salvage value,
method and schedule as approved by the department. If the equipment is sold or salvaged, the proceeds from the sale
or salvage value shall be paid into the fund. Gain or loss shall be calculated based on the net book value or salvage
value in accordance with generally accepted accounting principles.

H. The department shall remove all major remediation equipment from a site within 90 days after
issuing a "no further action™ letter for that site.

[20.5.17.21 NMAC - Rp, 20.5.17.402 NMAC, 6/15/09]

20.5.17.22 FUND APPLICATION, PAYMENT AND SUBROGATION:

A Nothing in 20.5.17 NMAC establishes or creates any liability or responsibility on the part of the
department or the state to pay corrective action costs from any source other than the fund, nor shall the department
or the state have any liability or responsibility to make any payments of corrective action costs if the balance in the
fund is insufficient to cover those costs.

B. Payment shall be made only for work that has been performed in accordance with 20.5.7, 20.5.12
or 20.5.13 and 20.5.17 NMAC, subject to the provisions of 20.5.15.1504 NMAC.

[20.5.17.22 NMAC - Rp, 20.5.17.500 NMAC, 6/15/09]

20.5.17.23 OBTAINING FACILITY AND OWNER IDENTIFICATION NUMBERS FOR PURPOSES
OF CORRECTIVE ACTION:
A An owner or operator who is exempt from registration and tank fee requirements pursuant to

20.5.1.7 NMAC (because the owner had a UST taken out of operation on or before January 1, 1974, had a UST
taken out of operation after January 1, 1974 and removed from the ground prior to November 8, 1984, or had an
AST taken out of operation on or before July 1, 2001) remains responsible for all corrective action requirements
otherwise imposed on all owners and operators.
B. To access the fund, an owner or operator shall apply for and receive from the department a facility

identification number and owner identification number upon submitting the following information:

(1) the owner's or operator's name, address, e-mail address, and telephone number; and

(2) the address of the UST, AST or site that requires corrective action but that is exempt from
registration and tank fee requirements pursuant to 20.5.1.7 NMAC.
[20.5.17.23 NMAC - N, 6/15/09]

20.5.17.24 CONTENTS OF APPLICATION FOR PAYMENT AT RESPONSIBLE PARTY-LEAD
SITES:

A When a deliverable is completed and the department has determined in writing that the work for
which payment is sought is satisfactory, the owner or operator shall submit one original and one copy of the
application for payment to the department. The application shall include:

(1) information about the applicant, including: the owner's or operator's name, address, e-mail
address, telephone number, federal tax identification number, owner identification number and the name of an
individual to contact about the claim;

(2) the name of the owner at the time of the release;

(3) the name of the operator at the time of the release;

(4) the name of the responsible party at the time of the release;

(5) information about the facility, including: the name, address, site number, and facility number for
which payment is sought; the phase of corrective action being claimed; the type of tank (UST or AST); the workplan
approval date and workplan identification number; the amount approved for the deliverable and the amount of the
claim; the invoice number; the deliverable identification; and the exact name and date of the deliverable;

(6) references to all work products or deliverables for which payment is sought;

(7) the date or dates of the department's compliance determination or determinations under 20.5.17.11
NMAC;

(8) information about the payee if the owner or operator has assigned payment to another person,
including: name, mailing address, telephone number, e-mail address, federal tax identification number and the
nature of the payee's interest in the site;

(9) acopy of any claim or claims the owner or operator has filed against any third party who caused
or contributed to the release;

(10) copies of invoices showing the work performed for the minimum site assessment or other
required corrective action for which payment is sought;
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(11) acopy of the letter from the department determining the owner's or operator's eligibility for a
zero or reduced deductible, if applicable, as determined in accordance with 20.5.17.20 NMAC;

(12) astatement that requirements to use a qualified firm in accordance with 20.5.16 NMAC have
been met;

(13) asigned and notarized statement of an officer or agent of the qualified firm performing the
corrective action:

(a) consenting to an audit of time sheets, payroll and bank records, tax records, purchase
orders, manifests and bills of lading, internal expense records and any other documents required to verify the costs
claimed in the application; and

(b) agreeing to return to the department, upon demand, any and all amounts paid from the fund
if the department determines that the owner or operator misrepresented or omitted any relevant facts;

(14) copies of the workplan approval letter and any subsequent amendments to the workplan covering
work for which payment is requested;

(15) acopy of any and all notices from the department approving as satisfactory the deliverable for
which payment is requested;

(16) information about the contractor, including: the contractor's name, address and telephone
number; and the name of the contractor's project manager for the site; and

(17) if payment has been assigned by the owner or operator to a contractor, proof that the contractor
has paid all subcontractor invoices.

B. When work is performed on a fixed fee basis, the owner or operator shall also submit the
following as part of the application:

(1) adescription of the deliverable and the date delivered;

(2) verification that any performance criteria required for payment were achieved; and

(3) any other requirements of the workplan approval.

C. When work is performed on a time-and-materials basis, the owner or operator shall also submit the
following as part of the application:

(1) detailed billings of labor and equipment for each task performed; contractor staff must be
identified by name and hourly rate; equipment must be identified as owned or rented, with the hourly or daily rate;
laboratory and subcontractor charges must be clearly explained,;

(2) timesheets, invoices, or statements with staff name, labor category, and description and date of
work performed,;

(3) copies of receipts for all equipment and supplies;

(4) travel and expense logs;

(5) if work is billed on an hourly basis, timesheets, invoices or statements which include the hourly
rate and number of hours billed to the nearest one-quarter hour; and

(6) any other requirements of the workplan approval.

D. Upon the department's request, the owner or operator shall submit copies of all subcontractor
invoices and an accounting of the amount paid and any remaining balance on each invoice.
E. In the first application for payment of corrective action costs for each workplan, the owner or

operator shall submit one original and one copy of:

(1) an original, signed oath or affirmation in accordance with Sections 14-13-1 and 14-13-2 NMSA
1978:

(@) certifying that the owner or operator has read the approved workplan and understands that
the corrective action described in the workplan shall be completed at the identified facility;

(b) certifying that all matters and facts contained in that application, and in any subsequent
applications for payment for the same workplan, are and will be truthful and that all invoices reflect actual costs paid
or otherwise incurred;

(c) consenting to an audit of financial records pertaining to the current and any future claims
for the same workplan; and

(d) agreeing to return to the department, upon demand, any and all amounts paid from the fund
if the department determines that the owner or operator misrepresented or omitted any relevant facts in this or any
future application for payment for the same workplan;

(2) asigned, dated, and notarized disclosure statement indicating the site name and number where the
release occurred; the type of tank (UST or AST); the facility number; the name, address, and telephone number of
the entity that performed the work for which payment is claimed; the full name of all owners and operators of the
tank for which payment is claimed; the name of each individual and business entity that owns or controls the entity
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that performed the work for which payment is claimed; and the name of every business concern that is a partner or
subsidiary of the entity that performed the work for which payment is claimed,;

(3) acompleted internal revenue service W-9 form (request for taxpayer identification number and
certification form);

(4) information about insurance coverage, including: whether the owner or operator has insurance for
releases of regulated substances at the site of the release for which a claim is being made; the name, address, and
telephone number of the insurance company; the name, address, and telephone number of a contact person within
the insurance company; the amount of coverage; whether the applicant has filed an insurance claim for this release,
and if so, the amount sought; and the amount the insurance company has paid; and

(5) copies of any insurance policies in effect on the date of the report or at the time of the release that
may insure the owner or operator against all or part of the costs of corrective action.

F. After the first application for payment of corrective action costs for each workplan, an owner or
operator who has properly submitted the documents required by Subsection E of this section and received a payment
need not submit these documents with future applications for payment unless any information provided in the first
application has changed or the department has modified the scope of the work or the budget of the workplan.

G. The owner or operator shall not submit costs of any portion of a minimum site assessment in the
same application for payment of costs of other required corrective action.
H. Documents submitted as part of an application for payment of corrective action costs shall not

contain alterations, corrections, or erasures.

[20.5.17.24 NMAC - Rp, 20.5.17.501 NMAC, 6/15/09]

[The department provides forms that may be used to comply with this section. The address of the department's
petroleum storage tank bureau, reimbursement section is: 1301 Siler Road, Building B, Santa Fe, New Mexico
87507.]

20.5.17.25 CONTENTS OF APPLICATION FOR PAYMENT AT STATE-LEAD SITES: When a
deliverable is completed and the department has determined in writing that the work for which payment is sought is
satisfactory, the contractor shall submit one original and one copy of the application for payment to the department.
All applications shall include:

A the payee's name, address, e-mail address and telephone number;

B. the contractor's name, address, e-mail address and telephone number;

C. information about the workplan, including: the date the workplan was approved, the workplan
identification number, the deliverable identification numbers and the date or dates each deliverable was delivered;

D. information about the facility, including: the name, address, site number, and facility number of

the facility for which payment is sought; the phase of corrective action being claimed; the contract number; and the
expiration date of the contract;

E. the invoice number or numbers and the amount of each invoice for which payment is sought;
F. copies of each invoice for which payment is sought;
G. a copy of the signed remediation contract; and

[G]H. copies of the workplan approval letter and any subsequent amendments to the workplan.
[20.5.17.25 NMAC - N, 6/15/09]
[The department provides a form that may be used to comply with this section. The address of the department's
petroleum storage tank bureau, reimbursement section is: 1301 Siler Road, Building B, Santa Fe, New Mexico
87507.]

20.5.17.26 APPLICATION AND PAYMENT PROCESS:

A All applications for payment shall be received by the department within 90 days of the date upon
which the owner, operator or contractor received a notice of approval of the deliverable from the department,
pursuant to 20.5.17.17 NMAC. The department shall not grant extensions of the deadline for applications for
payment except for good cause shown, in which case the department shall grant a 30-day extension. For purposes of
this section, "good cause" means unavoidable circumstances beyond the owner's, operator's, or contractor's control.
All requests for an extension shall describe the reason or reasons an extension is necessary and shall be submitted to
the department in writing within the 90-day period for submitting an application for payment.

B. Applications for payment shall be sent to the New Mexico environment department, petroleum
storage tank bureau, reimbursement section.
C. The department shall review all applications for payment in the order received and shall, within 60

days of receipt, either:
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(1) pay the owner, operator or contractor for all eligible costs or as required by 20.5.15.14 NMAC; or
(2) reject the application and notify the owner, operator or contractor in writing of the inadequacies in
the application that caused the rejection.
D. The department may reject an application for payment:
(1) of the cost of any deliverable if:

(a) the application is received after the deadlines imposed by this section;

(b) the application does not contain all of the information or documents required by 20.5.17.24
or 20.5.17.25 NMAC (including but not limited to, all required disclosures, affirmations, timesheets, receipts, logs,
and invoices);

(c) the application itself or the attached documents are incomplete, inaccurate or unclear;

(d) the application contains information that is intentionally misleading or false;

(e) the application seeks payment for work that was not pre-approved by the department; or

(f) the application seeks payment for work that was not approved by the department as
satisfactory;

(g) the application seeks payment of costs that exceed the amount approved in the workplan;

and
(2) of the cost of any deliverable other than an MSA if:
(a) the department has not made a compliance determination; or
(b) tank fees are past due.
E. The owner, operator or contractor may correct any inadequacies in the application and resubmit
one completed original application and one copy within 30 days of the date of the notice of inadequacies.
F. Upon receiving a resubmitted application, the department shall follow the procedures in
Subsections C, D and H of this section for reviewing and accepting or rejecting applications for payment.
G. The owner, operator or contractor may submit a total of three applications (an initial application

and two resubmitted applications) for any deliverable. After the owner, operator or contractor submits a total of
three inadequate applications, the department may decline to review additional applications for the same deliverable.
H. Payment for eligible costs shall occur not later than 60 days, or in accordance with 20.5.15.14
NMAC, after the department determines the application is complete and approves the technical adequacy of the
application. The department shall mail the check for payment to the person designated as payee in the application.
l. Payment under this section shall not foreclose the department's right to recover excessive or illegal
payments.
[20.5.17.26 NMAC - Rp, 20.5.17.501 NMAC, 6/15/09]
[The address of the department's petroleum storage tank bureau, reimbursement section is: 1301 Siler Road,
Building B, Santa Fe, New Mexico 87507.]

20.5.17.27 SUBROGATION:

A The department has a right of subrogation to any insurance policies in existence at the time of the
release to the extent of any rights the owner or operator of a site may have had under that policy, pursuant to
Subsection D of Section 74-6B-8 NMSA 1978. The department's subrogation rights are limited to the extent of the
department's expenditures from the corrective action fund or other sources. The owner or operator shall include in
the first application for payment a copy of any insurance policies which were in effect on the date of the report, as
well as any policies which were in existence at the time the release may have occurred and which may insure the
owner or operator against all or part of the costs of taking corrective action. The owner or operator shall also report
to the department any claims filed against any policy identified in accordance with this section or Subsection G of
20.5.17.18 NMAC.

B. The department has a right of subrogation against any third party who caused or also contributed
to the release, pursuant to Subsection D of Section 74-6B-8 NMSA 1978. This right of subrogation shall apply
regardless of any applications for payment the owner or operator may have made or intends to make for payment
from the fund. The owner or operator shall report to the department the identity of any third party against whom a
claim is filed and provide a copy of any claim filed against that party.

[20.5.17.27 NMAC - Rp, 20.5.17.502 NMAC, 6/15/09]

20.5.17.28 ADMINISTRATIVE REVIEW:

A With the exception of compliance determinations under 20.5.17.11 through 20.5.17.13 NMAC, an
owner, operator or contractor aggrieved by a decision made by the department under Title 20, Chapter 5 NMAC
may obtain review of the decision using the procedures and subject to the limitations set forth in 20.5.10 NMAC.
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B. An offeror aggrieved by a selection decision made by the department pursuant to 20.5.17.14
through 20.5.17.16 NMAC may obtain review of the decision using the procedures and subject to the limitations set
forth in 20.5.10 NMAC.

C. A person denied designation by the department as a representative pursuant to 20.5.17.19 NMAC
may obtain review of the department’s decision using the procedures and subject to the limitations set forth in
20.5.10 NMAC.

D. Compliance determinations shall be appealed as provided in 20.5.17.29 and 20.5.17.30 NMAC.
[20.5.17.28 NMAC - Rp, 20.5.17.600 NMAC, 6/15/09]

20.5.17.29 REVIEW OF DETERMINATIONS OF COMPLIANCE:

A. Any owner or operator aggrieved by a decision made by the department regarding determinations
of compliance 20.5.17.11 through 20.5.17.13 NMAC, may appeal the decision by submitting a request for
reconsideration of the decision to the director. Any owner or operator aggrieved by a decision made under these
regulations by the director may appeal the decision by submitting a request for reconsideration to the director. The
reconsideration will be based on written submittals. Any such request for reconsideration must be in writing and
must specify the grounds upon which the petitioner objects to the decision being appealed. The request shall be
accompanied by any and all written material and argument which the owner or operator wishes the director to
consider upon reconsideration. The request for reconsideration shall be postmarked within 15 days of the date of the
determination.

B. Department staff shall respond to the request for reconsideration within 15 days of receipt of the
complete submittal of the owner or operator's request for reconsideration. The response of the department staff shall
be sent to both the director and the owner or operator and shall be accompanied by any and all written materials and
argument in support of the position of the staff on the issues raised by the owner or operator.

C. For good cause shown, the director may permit either party additional time in which to submit the
supporting written materials or argument for which Subsections A and B of this section provide. Any request for
additional time and all evidence for good cause shall be submitted in writing prior to the end of the 15-day period
described in Subsection A of this section. The department shall act on the request for additional time within a
reasonable period of time.

D. The director's action on the request for reconsideration shall be based on the written materials and
argument submitted pursuant to this section unless the director, in the director's discretion, schedules a conference
on the request for reconsideration.

E. The director's action on the request for reconsideration shall be by written decision and shall state
the reason therefor. The director shall send a copy of the decision to the owner or operator and furnish a copy to
department staff promptly after the decision is rendered.

F. The owner or operator may appeal the decision of the director made under Subsection E of this
section by requesting a hearing in accordance with 20.5.17.30 NMAC.

[20.5.17.29 NMAC - Rp, 20.5.17.601 NMAC, 6/15/09]

20.5.17.30 REQUEST FOR HEARING ON DETERMINATIONS OF COMPLIANCE:

A An owner or operator may obtain review by the secretary of a decision by the director made
pursuant to Subsection E of 20.5.17.29 NMAC by filing a written request for a hearing as provided in the
environment department adjudicatory procedures, 20.1.5 NMAC, within 30 days after the date the owner or operator
receives the director's decision pursuant to Subsection E of 20.5.17.29 NMAC. The procedures set forth in the
environment department adjudicatory procedures, 20.1.5 NMAC, shall govern the proceeding.

B. The complainant shall attach to the request for hearing a copy of the determination for which
review is sought.
C. With the request for hearing, the complainant shall file a reply to the determination. The reply

shall address each of the findings in the determination, including any facts which support the complainant's position
that the complainant has complied with the requirements of Subsection B of Section 74-6B-8 NMSA 1978.

D. The secretary shall schedule the hearing for no later than 90 days after service of the notice of
docketing.
[20.5.17.30 NMAC - Rp, 20.5.17.602 NMAC, 6/15/09]

20.5.17.31 EFFECT OF APPEAL ON PAYMENT, ENFORCEMENT: A request for hearing or other

administrative review shall not delay payment for any phase of corrective action, other than that which is being
contested. A request for hearing shall not affect the secretary's authority to issue compliance orders or otherwise
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seek enforcement of Title 20, Chapter 5 NMAC under the provisions of the Hazardous Waste Act or relieve an
owner or operator of any responsibility under Title 20, Chapter 5 NMAC.

[20.5.17.31 NMAC - Rp, 20.5.17.603 NMAC, 6/15/09]

Fall 2010

20.5.17.32 CONTRACTOR FEE SCHEDULE:

A
Professional services Hourly rate
Principal scientist $150.00
Senior scientist $125.00
Project scientist/engineer-manager | $100.00
Staff scientist/engineer $80.00
Field technician $74.00
Draftsperson $65.00
Administrator $68.00
Secretary $44.00
Clerk $37.00

B.

Field equipment Cost per day

Carbon monoxide, sulphur dioxide oxide and oxygen meters $50.00
Water quality meter $50.00
Dissolved oxygen meter (water) $37.50
Electroconductivity meter $47.50
Explosimeter $42.50
Fluid field detector $30.00
Interface probe $65.00
Organic vapor meter $70.00
Photionization detector $70.00
Flame ionization detector $75.00
pH Meter $22.50
Other. Costs shall be pre-approved by the department. The department may require justification.

C. Per diem will be paid in accordance with the current state allowance.

D. Earth-moving equipment. Costs shall be pre-approved by the department. The department may

require justification.
(1) Backhoe, light duty (12 feet-19 feet).
(2) Backhoe, medium duty (14 feet-19 feet).
(3) Trackhoe, light duty.
(4) Trackhoe, medium duty.
(5) Trackhoe, heavy duty.

PSTB Stakeholder Meetings - Final

(6) Other. Costs shall be pre-approved by the department. The department may require justification.

E Well Supplies. Costs shall be pre-approved by the department. The department may require

justification.
(1) Two-inch blank.
(2) Four-inch blank.
(3) Two- inch screen PVC 10 feet.
(4) Four-inch screen PVC 10 feet.
(5) Filter pack, per 100 pounds.
(6) Bentonite pellets, per 50 pounds.
(7)  Bentonite chips, per 50 pounds.
(8) Bentonite gel, per 100 pounds.
(9) Grout, per 50 pounds.
(10)  Eight-inch manhole.
(11)  12-inch manhole.

(12) Other. Costs shall be pre-approved by the department. The department may require

justification.

20.5.17 NMAC
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F. Drilling. Costs shall be pre-approved by the department. The department may require
justification.
(1) Mobilization/demobilization.
(2) Hollow stem auger.
(3) Airrotary.
(4) Sonic drilling.
(5) Other drilling methods.
(6) Plug and abandon.
(7) Other. Costs shall be pre-approved by the department. The department may require justification.
G. Lab services. Costs shall be pre-approved by the department. The department may require
justification.
(1) EPA methods.
(@) 8310.
(b) 601/8010, 602/8020.
(c) Modified 8015.
(d) 418.1.
(e) 610/8100.
(f) 624/8240.
() 625/8270.
(h) 8260.
(i) RCRA 8 metals.
(2) Benzene, toluene, ethyl benzene, and xylenes; methyl tertiary-butyl ether.

(3) pH.

(4) Total organic carbon.

(5) Geotechnical soil analyses. (@ Sieve analysis.
(b)  Soil moisture.
(c) Density.

(d) Porosity.
(e) Fraction organic carbon.
(6) Other. Costs shall be pre-approved by the department. The department may require justification.
[20.5.17.32 NMAC - Rp, 20.5.17.604 NMAC, 6/15/09]

HISTORY OF 20.5.17 NMAC:

Pre-NMAC History:

The material in this part was derived from that previously filed with the commission of public records - state records
and archives:

NMED 92-1, Ground Water Protection Act Corrective Action Fund Regulations, filed 9/24/92;

NMED 94-1, Corrective Action Fund Payment And Reimbursement Regulations, filed 2/4/94.

History of Repealed Material:

20 NMAC 5.17 Underground Storage Tanks, Corrective Action Fund Payment and Reimbursement (filed 10/6/95)
repealed, 1/31/00.

20 NMAC 5.17 Underground Storage Tanks, Corrective Action Fund Administration (filed 1/18/00) repealed
6/14/02.

20.5.17 NMAC Petroleum Storage Tanks, Corrective Action Fund Administration (filed 5/29/02) repealed 11/13/03.
20.5.17 NMAC, Petroleum Storage Tanks, Corrective Action Fund Administration (filed 10/27/03) repealed
6/15/09.

Other History:

NMED 94-1, Corrective Action Fund Payment And Reimbursement Regulations, filed 2/4/94 was renumbered,
reformatted and replaced by 20 NMAC 5.17, Underground Storage Tanks, Corrective Action Fund Administration,
effective 1/31/00.

20 NMAC 5.17, Underground Storage Tanks, Corrective Action Fund Administration, (filed 1/18/00), was replaced
by 20.5.17 NMAC, Petroleum Storage Tanks, Corrective Action Fund Administration, effective 6/14/02.

20.5.17 NMAC, Petroleum Storage Tanks, Corrective Action Fund Administration, (filed 5/29/02), was replaced by
20.5.17 NMAC, Petroleum Storage Tanks, Corrective Action Fund Administration, effective 11/13/03.
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20.5.17 NMAC, Petroleum Storage Tanks, Corrective Action Fund Administration (filed 10/27/03), was replaced by
20.5.17 NMAC, Petroleum Storage Tanks, Corrective Action Fund Administration, effective 6/15 /09.
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