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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

IN THE MATTER OF: PROPOSED AMENDMENTS

TO STANDARDS FOR INTERSTATE AND WQCC 20-51(R)

INTRASTATE SURFACE WATERS

20.6.4 NMAC

DIRECT TECHNICAL TESTIMONY OF SHELLY LEMON

l. INTRODUCTION

My name is Shelly Lemon and | am the Bureau Chief of the New Mexico Environment
Department (“NMED” or “Department”) Surface Water Quality Bureau (“SWQB?”). | present this
direct written testimony (NMED Exhibit 1) on behalf of the SWQB concerning the SWQB’s
proposed amendments to the State of New Mexico’s Standards for Interstate and Intrastate
Surface Waters (“Standards”), codified as Title 20, Chapter 6, Part 4 of the New Mexico
Administrative Code (20.6.4 NMAC). Section 303(c)(1) of the federal Clean Water Act (“CWA”)
(EXHIBIT 11) requires that the State hold public hearings at least once every three years to review
and amend, as appropriate, its water quality standards. The Department proposes amendments to
the Standards consistent with 20.6.4 NMAC, Section 303(c)(1) of the CWA, and 40 Code of
Federal Regulations (“C.F.R.”) Section 131.20 (NMED Exhibit 21). This process is known as the
State’s “Triennial Review.”

The SWQB has five primary objectives for this Triennial Review:

1) update the Standards’ objective to address climate change;

2) amend or add definitions for terms used in the Standards or to implement the Standards;

3) make the Standards more clear, informative, consistent, and accessible;

4) address segment-specific issues; and

5) update criteria applicable to existing, designated, or attainable uses (20.6.4.900
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NMAC) to reflect new information and technical capabilities.

My testimony provides an overview of water quality standards; an outline of the regulatory
requirements for adopting standards; information regarding this Triennial Review; background
from prior Triennial Reviews along with a summary of the amendments proposed by the SWQB
as part of this Triennial Review; supporting evidence and reasoning for the proposed climate
change objective; and the basis and supporting evidence for amendments proposed in 20.6.4
NMAC associated with point source regulation and implementation.

In addition to my testimony, Kristopher Barrios, Program Manager for the Monitoring,
Assessment and Standards Section of the SWQB, will provide testimony regarding proposed
amendments to narrative and numeric criteria; amendments related to consistency and formatting;
and elements not proposed as part of this Triennial Review. Jennifer Fullam, an Environmental
Scientist/Specialist Supervisor and the Water Quality Standards Coordinator with the SWQB, will
provide testimony regarding amendments proposed by the Department related to uses and criteria;
proposed amendments for acute and chronic hardness-based metals criteria; demonstration and
supporting evidence for proposed designated use amendments for three classified intermittent
tributaries within Los Alamos National Laboratory; and testimony regarding the Department’s
efforts to ensure compliance with the rulemaking process. Finally, Diana Aranda, an
Environmental Scientist/Specialist with the SWQB Standards, Planning and Reporting Team, will
provide testimony focused on updates for language and criteria associated with definitions, the
State’s antidegradation policy, the process for Outstanding National Resource Waters, hardness-
based metals reference table, the criteria for ammonia, and publication references. In addition, Ms.
Aranda will present evidence for several designated use amendments for classified waters in 20.6.4

NMAC, based on two analyses, one being a Use Attainability Analysis for designating uses with
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less stringent criteria, and the other an Existing Use Analysis for designating uses based on a
water’s ability to attain a designated use with more stringent criteria.

1. QUALIFICATIONS

I hold a Bachelor of Science degree in Biology from the University of Arizona, and a
Master of Science degree in Hydrology from the University of Arizona. Before joining the
Department, | was a Research Assistant for the Center for Sustainability of semi-Arid Hydrology
and Riparian Areas, a National Science Foundation Science and Technology Center at the
University of Arizona, and have also been a high school and middle school science teacher. | have
been with the Surface Water Quality Bureau since 2004, serving first as a Total Maximum Daily
Load (“TMDL”) Scientist, and then the Nutrients and Lake Team Supervisor, Monitoring Team
Supervisor and Program Manager of the Monitoring, Assessment, and Standards Section, as well
as the Municipal Team Supervisor for the Point Source Regulation Section.

I have held the position of Bureau Chief of the Department’s Surface Water Quality Bureau
since March of 2017 and was the acting Bureau Chief prior to that for eight months. As Bureau
Chief, I oversee the State program for surface water quality protection, including developing and
revising water quality standards, monitoring and assessing state surface water quality, certifying
federal permits issued under the CWA for point source discharges and dredge or fill discharges to
surface waters, developing water quality planning documents to protect and restore water quality,
and implementing watershed, river and wetland protection projects to maintain and improve water
quality for present and future generations.

I have included a copy of my resume as NMED Exhibit 5. It is accurate and up-to-date.

1. WATER QUALITY STANDARDS
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Section 74-6-4(D) of the State’s Water Quality Act (“WQA”) (NMSA 1978, 8§88 74-6-1 to
-17) provides that the Commission “shall adopt water quality standards for surface and ground
waters of the state based on credible scientific data and other evidence appropriate under the WQA.
The standards shall include narrative standards and, as appropriate, the designated uses of the
waters and the water quality criteria necessary to protect such uses. The standards shall at a
minimum protect the public health or welfare, enhance the quality of water and serve the purposes
of the WQA.” (NMED Exhibit 14). The CWA regulations provide similar direction: “States adopt
water quality standards to protect public health or welfare, enhance the quality of water and serve
the purposes of the Clean Water Act.” 40 C.F.R. 8§ 131.2. The objective of the CWA, as found in
Section 101(a) (33 U.S.C. 8 1251) (NMED Exhibit 10), is to maintain and protect the physical,
chemical, and biological integrity of the Nation’s waters. Serving the purposes of the CWA, as
defined in Sections 101(a)(2) and 303(c), means that “water quality standards should, wherever
attainable, provide water quality for the protection and propagation of fish, shellfish, and wildlife
and for recreation in and on the water” (also known as the “fishable/swimmable” goals). (NMED
Exhibit 10). A water quality standard “defines the goals for a water body, or portion thereof, by
designating the use or uses to be made of the water and by setting criteria that protect the designated
uses.” 40 C.F.R. § 131.2. The State of New Mexico Standards for Interstate and Intrastate Surface
Waters (20.6.4 NMAC) ensure that all surface waters of the State, as defined in 20.6.4.7(S)(5)
NMAC, have designated uses, criteria to protect those uses, and an antidegradation policy to ensure
continued protection of those uses.

In accordance with 40 C.F.R. § 131.10 (NMED Exhibit 22), each state must specify
appropriate water uses to be achieved and protected. The designated uses in New Mexico’s

Standards include:
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e domestic water supply

e livestock watering

e irrigation and irrigation storage

e aquatic life (coldwater, coolwater, warmwater, and four other subcategories)
e recreational contact (i.e., primary and secondary contact)

e wildlife habitat

e fish culture

e public water supply

industrial water supply

The Standards also establish water quality criteria that will protect the designated uses of
a water body. The Standards contain narrative criteria that apply to all waters and all designated
uses. An example of a narrative criterion is that for plant nutrients, which states, “Plant nutrients
from other than natural causes shall not be present in concentrations that will produce undesirable
aquatic life or result in a dominance of nuisance species in surface waters of the state.” 20.6.4.13
NMAC. Further, the Standards also identify numeric criteria that are specific to designated uses.
For example, a maximum temperature of 29 °C (84 °F) applies to waters with the coolwater aquatic
life use and the 200 micrograms per liter dissolved arsenic criterion applies to waters with the
livestock watering use. 20.6.4.900 NMAC.

According to CWA regulations, water quality standards must also contain an
antidegradation policy. (EXHIBIT 23). New Mexico’s antidegradation policy is codified at
20.6.4.8 NMAC. The Commission has also adopted implementation measures specific to
antidegradation in its Water Quality Management Plan and Continuing Planning Process

(“WQMP/CPP”), specifically Appendix A: Antidegradation Policy Implementation Procedure.
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Such measures are also subject to U.S. Environmental Protection Agency (“EPA”) review and
action consistent with § 303(c) of the CWA and with 40 C.F.R. § 131.12(a), which require states
to identify methods for implementing their statewide antidegradation policy, and 40 C.F.R. §
130.5(b)(6), which requires that the state describe the process for establishing and assuring
adequate implementation of new or revised standards in its WQMP/CPP. EPA approved New
Mexico’s current antidegradation policy implementation procedures on October 23, 2020.

The Department’s proposed amendments include changes to designated uses and criteria,
and only clarifying, non-substantive changes to the State’s antidegradation policy.

In addition to setting water quality goals, 40 C.F.R. § 131.2 specifies that the Standards
also serve “as the regulatory basis for the establishment of water-quality-based treatment controls
and strategies beyond technology-based levels of treatment required by Sections 301(b) and 306
of the [Clean Water] Act.” (EXHIBIT 24). Discharges from point sources or nonpoint sources
are to be managed in such a manner that designated uses are protected. Point source discharges are
regulated under National Pollutant Discharge Elimination System (“NPDES”) permits issued by
EPA under CWA Section 402, and the discharge of dredged or fill material requires a permit issued
by the U.S. Army Corps of Engineers under CWA Section 404. In both cases, pursuant to Section
401 of the CWA, NMED must certify that the permitted activities will be conducted in a manner
that will comply with applicable State water quality standards. (EXHIBIT 30). NMED also
implements a Nonpoint Source Management Program that identifies non-regulatory strategies for
controlling nonpoint sources of pollution to achieve the Standards. Finally, the WQA allows for
direct enforcement of the Standards, which means that civil penalties may be assessed against a

person violating a standard. (EXHIBIT 16).
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IV. REGULATORY BASIS FOR ADOPTION OF STANDARDS

In accordance with NMSA 1978, § 74-6-3(E), of the New Mexico WQA (NMED Exhibit
13), “[t]he [Water Quality Control] Commission is the state water pollution control agency for this
state for all purposes of the federal [Clean Water Act]” and, pursuant to NMSA 1978, § 74-6-4(D),
the Commission must “adopt water quality standards for surface and ground waters of the state
based on credible scientific data and other evidence appropriate under the WQA.” (NMED
Exhibit 14).

The Commission, as provided in NMSA 1978, § 74-6-4(F), “...shall assign responsibility
for administering its regulations to constituent agencies to assure adequate coverage and prevent
duplication of effort. To this end, the Commission may make such classification of waters and
sources of water contaminants as will facilitate the assignment of administrative responsibilities
to constituent agencies.” (NMED Exhibit 14). Since the administrative authority for upholding
the requirements under the federal CWA in the State of New Mexico is delegated to the Water
Quality Control Commission, and the Commission has no technical staff of its own, many of the
tasks associated with reviewing and proposing amendments to the State’s water quality standards
are delegated to the Department (NMED Exhibit 31). As such, the Department serves as the
Petitioner for the Triennial Review.

V. TRIENNIAL REVIEW

In accordance with Section 303(c)(1) of the CWA (33 U.S.C. § 1313) (NMED Exhibit
11), the State is required to hold public hearings from time to time, but at least every three years,
to review and, as appropriate, modify and adopt water quality standards. New or revised Standards
adopted by the Commission must be submitted by the State to the EPA for approval in accordance

with the CWA. In addition, the State must submit the methods used and analyses conducted to
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support the water quality standard revisions and general information that aids EPA in determining
the adequacy of the scientific basis of the amendments that do not include the fishable/swimmable
uses specified in Section 101(a)(2) of the CWA (33 U.S.C. § 1251) (NMED Exhibit 10), as well
as information on general policies applicable to the State’s standards, which may affect their
application and implementation (NMED Exhibit 23).

State and federal rulemaking regulations require an adequate opportunity for public
participation. The public participation requirements can lead to unpredictable and lengthy
hearings, but are necessary for upholding the intent of the process. Following the hearing, the
Commission must take the time needed to deliberate, which may take over a year. A rule cannot
be filed with the State or become effective until after the Commission has issued its Order and
Statement of Reasons. The State’s WQA provides additional time constraints with the effective
date of a rule, where, in accordance with NMSA 1978, § 74-6-6(E) (NMED Exhibit 15), a
regulation or water quality standard or amendment adopted by the Commission becomes effective
30 days after filing, in accordance with provisions of the State Rules Act (NMSA 1978, 8§ 14-4-
1 to -11). Pursuant to 40 C.F.R. 8 131.6 (NMED Exhibit 23), the State is required to submit a
Certification by the State Attorney General that the water quality standards were adopted pursuant
to State law. EPA can only review the findings of the Triennial Review once the amendments are
adopted into rule and effective for State purposes.

Based on the competing and sometimes contradictory circumstances beyond the
Department’s control, as described above, the State, since at least 2010, considers the “hearing,”
as termed in 40 C.F.R. § 131.20 (NMED Exhibit 21), as the “hearing process,” which is initiated
from the point of filing a request for hearing with the Commission to EPA’s approval.

For this current Triennial Review, the Department satisfied the three-year review
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requirements by initiating stakeholder outreach in February 2020, holding stakeholder discussions
in July 2020, and filing the petition on August 19, 2020. EPA last approved such revisions to New
Mexico’s Standards in August 2017. Therefore this petition was timely filed. The Department filed
a Statement of Reasons and the Proposed Amendments to the New Mexico Standards for Interstate
and Intrastate Surface Waters, 20.6.4 NMAC in support of the petition. The Commission heard
the Department’s request for hearing on the petition at a regularly scheduled Commission meeting
on October 13, 2020 and set a multiday public hearing commencing July 13, 2021. It is the purpose
of this Triennial Review hearing to fulfill the requirements of the federal CWA as well as the WQA
and other applicable federal and state regulations.

It should be noted that the State does not limit proposed amendments to the Standards to
only the Triennial Review hearing. Rather, in accordance with 20.6.4.9 NMAC, 20.6.4.10 NMAC,
and 20.6.4.15 NMAC, there are mechanisms by which the Commission may grant hearings for
designating waters as Outstanding National Resource Waters; amending designated uses; adopting
temporary standards; or adopting site-specific water quality criteria, as needed outside of the
Triennial Review process. In fact, since the last Triennial Review hearing, the Standards have been
amended three times — in 2018, 2019, and 2020.

VI. BACKGROUND OF PRIOR TRIENNIAL REVIEWS AND FOCUS FOR
THIS TRIENNIAL REVIEW

Although the State, or other petitioners, may bring amendments before the Commission at
any time, most amendments not directly related to particular uses for specific waterbodies are only
proposed during the Triennial Review process. The State has undergone numerous Standards
amendments to what is now codified as 20.6.4 NMAC, including those adopted in 1968, 1969,

1970, 1971, 1973, 1975, 1976, 1977, 1978, 1979, 1980, 1981, 1982, 1985, 1987, 1988, 1991, 1995,
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2000, 2002, 2005, 2006, 2007, 2010, 2011, 2012, 2017, 2018, 2019 and most recently 2020.
Although rare, there have been cases where there have been multiple amendments adopted and
made effective for State purposes within a single calendar year. Those amendments adopted prior
to the amendments to the CWA in 1972 and prior to the creation of the EPA were not subject to
EPA approval. The Department has affirmed that it completed amendments made in 1985, 1991,
1995, 2000, 2005, 2010 and most recently in 2017 as formal Triennial Reviews. As can be noted
by the dates, Triennial Reviews are not always adopted every three years as the name indicates.
The additional time between Triennial Reviews is predominately due to the lengthy administrative
process, which must provide adequate opportunity for public engagement.

The hearing for the last Triennial Review began in 2015; however, amendments were not
adopted by the Commission and made effective for State implementation until March 2, 2017. In
accordance with 40 C.F.R. § 131.20, following adoption, the Commission submitted the approved
standards for review and approval by EPA (NMED Exhibit 21). EPA issued a technical support
document in June 2017 in support of the amended Standards, however upon review, the
Department brought to the Commission’s attention that the Standards approved by EPA were not
the legally effective rule adopted by the Commission. EPA addressed this oversight and the
amended Standards became effective for CWA purposes on August 11, 2017 (NMED Exhibit
32).

As part of this Triennial Review, SWQB proposes several types of amendments to the
Standards. SWQB considered all Triennial Review requirements detailed in 40 C.F.R. § 131.20
(NMED Exhibit 21) and proposed updates to the Standards accordingly. Proposed amendments
include: updating numeric criteria, in accordance with 40 C.F.R. § 131.11 (NMED Exhibit 25);

amending areas of the rule to which implementation of water quality standards may be affected;
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updating references and citations as appropriate for adequate implementation of water quality
standards; and amending designated uses that apply to multiple waters or larger geographical areas
to ensure the State applies appropriate protections to classified waters.

VIl. THE DEPARTMENT’S PROPOSED AMENDMENTS TO THE
STANDARDS

A. 20.6.4.6 NMAC, Amend Objective

The State’s water quality standards, codified in 20.6.4 NMAC, protect public health or
welfare, enhance the quality of water, and serve the purposes of the state WQA and federal CWA,
including protections for aquatic life and recreation. In order to implement and attain these goals,
water quality standards must have an antidegradation policy, which at the very least protects for
existing uses, in accordance with 40 C.F.R § 131.6 and 40 C.F.R § 131.12.

Science shows that anthropogenic activities threaten and harm water quality and quantity
on a global scale. In addition, it is the premise of the CWA that states shall protect existing uses
of a waterbody, even if those uses are not currently attained, and that those protections shall remain
for use into the future. An existing use, as defined in 40 C.F.R. § 131.3 (NMED Exhibit 26) and
20.6.4.7(E)(3) NMAC, is a use attained by a waterbody at some point since November 28, 1975.
The federal regulations protect existing uses through two mechanisms. First, in accordance with
40 C.F.R. § 131.10(i) (NMED Exhibit 22), a designated use may not be less stringent than an
existing use. Second, in accordance with 40 C.F.R. § 131.10 (NMED Exhibit 22), a designated
use may only be amended if it is not an existing use. The State’s water quality standards protect,
and have always protected, water quality from anthropogenic impacts by ensuring that the
antidegradation policy maintains existing use protections and that designated use protections

(goals) are attainable and not arbitrarily lowered without defensible investigation and
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demonstration under state and federal regulations. These protections for the surface waters of the
State inherently protect the State’s water resources against all foreseen and unforeseen sources
threatening surface water quality, including climate change.

NMSA 1978, Section 74-6-4(E)(7) (NMED Exhibit 14), indicates that “federal water
quality requirements” are to be taken into consideration by the Commission when making
regulations. Therefore, the state WQA directs the Commission to consider amendments to the
water quality standards that originate from the federal CWA. Acknowledging the need to address
the inherent threats to water quality resulting from climate change falls into that category.

Including language to clarify that one of the objectives of the water quality standards is,
and has been, to plan for anticipated human-caused impacts and promote watershed resiliency due
to climate change is explicitly clear in its intent and is beneficial for implementation of the
standards. This addition updates the Standards to acknowledge that climate change is a threat to
surface water quality and to explicitly recognize that an objective of the Standards is to protect
against this threat.

Because understanding and mitigating the effects of climate change must be addressed at
a global-scale, but the impacts of climate change are felt at the local watershed-scale, the
Department proposes to add a definition for the term to coincide with its reference in the objectives.
The proposed language is taken almost directly from EPA’s definition of climate change, as
provided on their website (NMED Exhibit 33).

Adoption of the new objective and the corresponding definition for “climate change” does
not affect implementation, as the standards already accommodate for impacts to water quality
(either local or global), but does clarify that the State’s Water Quality Standards ensure protection

of the waters of the state against the threats posed by climate change.
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B. 20.6.4.7(A) NMAC, Add definition for “4Q3”

The Department proposes to move the definition for “4Q3” from 20.6.4.11(B)(2) NMAC
to Definitions, 20.6.4.7(A) NMAC. It is more appropriate and consistent with other defined terms
to relocate the definition to 20.6.4.7(A) NMAC. The “4Q3” is the critical low flow value used
when developing NPDES permit requirements to meet criteria in 20.6.4.97 through 20.6.4.900
NMAC, with the exception of human health-organism only criteria. Although “4Q3” is referenced
in the Standards only in relation to NPDES permits, other applications such as TMDL calculations
and water quality modeling use the “4Q3” as a low-flow statistic. Moving the term to the
definitions section provides an easy-to-reference location for those other applications. The
proposed changes do not alter the meaning nor do they affect implementation.

C. 20.6.4.7(B) NMAC, Add definition for “Baseflow”

The Department proposes to add a definition for “baseflow” (20.6.4.7(B) NMAC) to
provide reference to the term as it applies to flow condition and to clarify the word in the proposed
definition of “effluent dominated.” Although the use of the word “baseflow” is not referenced
directly in 20.6.4 NMAC, it will assist in implementing water quality standards and other technical
and guidance documents within the agency. Adding this definition will provide clear guidance in
the implementation of water quality standards. The inclusion of the term “baseflow” in the
proposed addition of the “effluent dominated” definition requires a definition to aid the
implementation of Standards. The definition is borrowed, in part, from Price, 2011 (NMED
Exhibit 34).

D. 20.6.4.7(E) NMAC, Add definition for “Effluent Dominated”
The Department proposes to add a definition for “effluent dominated” to the Definitions

section, 20.6.4.7(E) NMAC. Although the term “effluent dominated” is not referenced directly in
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20.6.4 NMAC, it is used in several procedural documents such as the state’s WQMP/CPP and
EPA’s Technical Support Document for Water Quality Based Toxics Control regarding NPDES
permits. Neither state statute nor regulation currently define this term. Having a regulatory
reference for this term will aid in the implementation of the goals of the CWA. In addition, adding
a definition for the term “effluent dominated” will be applicable should the State adopt a
designated aquatic life use for “effluent dominated” waters. These waters may not be able to attain
all the current applicable criteria (e.g., nutrients) and more environmental harm may be caused if
the discharge ceases, which would eliminate a reliable source of baseflow for aquatic life and
wildlife.
E. Relocate definition for “Harmonic Mean Flow” from 20.6.4.11 to 20.6.4.7 NMAC

The Department proposes to move the definition for “harmonic mean flow” from
20.6.4.11(B)(1) NMAC to 20.6.4.7 NMAC to provide a consistent location for definitions. The
Department also proposes a minor expansion of the narrative equation to assist with implementing
water quality standards. “Harmonic mean flow” is the critical low flow value used when
developing NPDES permit requirements to meet human health-organism only criteria in
20.6.4.900 NMAC. The proposed changes do not alter the term’s meaning nor do they affect
implementation.

F. Amend 20.6.4.12 NMAC, Compliance with Water Quality Standards

The Department proposes an amendment to the description of compliance schedules in
20.6.4.12(G) NMAC to represent the process accurately. As currently written, the subsection
implies that the Commission has a policy for granting compliance schedules. However, there is no
known policy, nor has it been the Department’s practice to bring compliance schedules before the

Commission for consideration. Although the Commission has delegated some responsibilities to
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the Department, it has not delegated compliance schedules. It is accurate to state that the
Commission “may” approve compliance schedules on a case-by-case basis. This proposed change
does not have an effect on permit implementation.
G. Amend 20.6.4.105 NMAC and 20.6.4.106 NMAC, Classified Waters within the Rio

Grande Basin

Discharges from community sewerage systems to the Rio Grande basin must meet
minimum effluent criteria, as described under 20.6.2.2102 NMAC. If the effluent does not meet
the minimum requirements in 20.6.2.2102 NMAC then the discharge is not allowed. Since the
waters described in 20.6.2.2102 NMAC are classified waters under sections 20.6.4.105 and
20.6.4.106 NMAC, the effluent criteria apply to these waters if the applicability conditions in
20.6.2.2100 NMAC are met. The Department proposes to add language to sections 20.6.4.105
NMAC and 20.6.4.106 NMAC to clarify that the criteria referenced in Regulations for Surface
and Ground Water (20.6.2.2102 NMAC) for Rio Grande Basin-Community Sewerage Systems
may also apply. The inclusion of these effluent criteria does not change or modify the current
designated uses or related criteria in 20.6.4.105 NMAC and 20.6.4.106 NMAC but does add
clarification regarding all potential applicable criteria.

VIlI.  CONCLUSION

The Department recommends that the Commission adopt the proposed amendments to the
Standards, filed as NMED Exhibit 9, based upon the testimony of the SWQB’s witnesses. This

concludes my direct testimony.
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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

IN THE MATTER OF: PROPOSED AMENDMENTS

TO STANDARDS FOR INTERSTATE AND WQCC 20-51(R)
INTRASTATE SURFACE WATERS

20.6.4 NMAC

DIRECT TECHNICAL TESTIMONY OF KRIS BARRIOS

l. INTRODUCTION

My name is Kris Barrios and | present this written testimony (NMED Exhibit 2) on behalf

of the New Mexico Environment Department (“Department” or “NMED”) Surface Water Quality

Bureau (“SWQB”) concerning the SWQB’s proposed amendments to the State of New Mexico’s

Standards for Interstate and Intrastate Surface Waters (“Standards”), codified as Title 20, Chapter

6, Part 4 of the New Mexico Administrative Code (20.6.4 NMAC). Section 303(c)(1) of the federal

Clean Water Act (“CWA”) (33 U.S.C. § 1313) (EXHIBIT 11) requires each state to hold a public

hearing at least once every three years to review and modify, as appropriate, its water quality

standards, in a process known as the “Triennial Review” of the State’s Standards. My testimony

outlines the reasoning behind the following proposed changes:

updated or new definitions for “Contaminants of Emerging Concern”, “Persistent
Toxic Pollutants”, and “Unclassified Waters of the State” in 20.6.4.7 NMAC,;

an update to 20.6.4.13 NMAC, General Criteria that clarifies the substances considered
under the narrative criterion for toxic pollutants;

addition of cyanobacteria toxin criteria to the Primary Contact designated use,
20.6.4.900(D) NMAC,;

updates and additions to numeric criteria in 20.6.4.900(J)(1) NMAC; and

reference and grammatical corrections to various sections.
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My testimony also provides the reasoning for numeric criteria that were reviewed but not
proposed as amendments in this Triennial Review.
1. QUALIFICATIONS

I am currently employed as the Program Manager for the Monitoring, Assessment, and
Standards Section for the SWQB and have held this position since August 2017. | began work
with the Department in October 2015 as the Monitoring Team Supervisor within the SWQB.
Before employment with the Department, | supervised the water quality and hydrologic monitoring
program for the Northwest Florida Water Management District (“NWFWMD”). In other
capacities, | have served as a hydrogeologist responsible for ground water and surface water
monitoring, a project geologist for petroleum storage tank investigations, an environmental
scientist working on ground water contamination delineation, and a laboratory technician.

I have a Bachelor of Science degree in Geology from Florida State University with a minor
in mathematics. | am also a licensed Professional Geologist (Florida License 2861). My
publications include Barrios, K., 2011. Nitrate Sources of Springs Discharging to Merritt’s Mill
Pond, Jackson County, FL. NWFWMD TFR 2011-1, Barrios, K., 2006. St. Marks River and
Wakulla River Springs Inventory, Leon and Wakulla Counties, Florida. NWFWMD WSR 06-03,
Barrios, K. and DeFosset, K., 2005. Ground Water Chemical Characterization of Jackson Blue
Spring and Wakulla Springs, Florida. NWFWMD WSR 05-01, among others. | have provided
my updated resume as NMED Exhibit 6.

1. AMENDMENTS DESCRIBING WATERS

The Department proposes to move the definition for “unclassified waters of the state” from

20.6.4.11(H) NMAC to 20.6.4.7(U) NMAC to provide a consistent location for definitions. This

change is intended to complement the definition of “classified water of the state”, 20.6.4.7(C)(3)
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NMAC. The State has used a definition for “classified water the state” since 1995; however,
before adopting designated uses for the State’s unclassified waters, there was no definition for the
term “unclassified waters of the state”. The term “non-classified” or “unclassified” was used only
to describe the applicability of water quality standards for those waters that were not “classified”.
Since the State adopted designated uses for unclassified perennial and non-perennial waters, the
term now serves a functional purpose as a definition. However, the State kept the language under
the section entitled “Applicability of Water Quality Standards” (20.6.4.11 NMAC). It is more
appropriate and consistent with other defined terms to relocate the definition to 20.6.4.7 NMAC.
The proposed change does not alter the meaning nor affect the implementation of the term.
IV. AMENDMENTS ASSOCIATED WITH CRITERIA
A. General Criteria

1. Toxic Pollutants

The Department proposes the addition of “contaminants of emerging concern” and the
toxic pollutants listed in 20.6.2.7(T)(2) NMAC to the general criteria for toxic pollutants,
20.6.4.13(F) NMAC. The definition for “toxic pollutants”, located in 20.6.4.7(T) NMAC, refers
to a pollutant or combination of pollutants that cause adverse impacts upon exposure to organisms
or their offspring. The Department proposes adding “contaminants of emerging concern” to the
general criterion for toxic pollutants. These compounds include pollutants that are known or
suspected toxins but do not have numeric criteria. Similarly, the definition of “toxic pollutants”
under the State’s Regulations for Ground and Surface Water Protection (20.6.2.7(T)(2) NMAC)
includes compounds that have numeric criteria in 20.6.4 NMAC, as well as those that do not. Since
the State identifies these compounds as toxic pollutants, the Department proposes adding a

reference to the toxic pollutants listed in 20.6.2.7(T)(2) NMAC to 20.6.4.13(F) NMAC. Adding
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language to clarify that the general criterion for toxic pollutants in 20.6.4.13(F) NMAC includes
contaminants of emerging concern and the toxic pollutants listed in 20.6.2.7(T)(2) NMAC will aid
in implementing water quality standards and upholding the goals and objectives of the Clean Water
Act.

2. Addition of a definition for “Contaminants of Emerging Concern”

The Department proposes to add a definition for “contaminants of emerging concern” or
“CECs” t0 20.6.4.7(C) NMAC to identify pollutants recognized as toxic to or have other harmful
effects on aquatic life or other organisms. The Department bases the proposed definition on
information provided at the U.S. Environmental Protection Agency’s (“EPA’s”) website for
contaminants of emerging concern (EXHIBIT 35).

The Standards include narrative criteria and numeric criteria. The narrative (i.e., “general™)
criteria are statements that describe the desired water quality goal, such as waters being “free from”
pollutants like oil and scum, color and odor, and other substances that can harm people and fish.
These criteria protect water bodies from contaminants for which numeric criteria are difficult to
specify. Since “contaminants of emerging concern” is a proposed addition to the general criteria
for toxic pollutants in 20.6.4.13(F)(1) NMAC, a definition is necessary to provide an attributable
reference. Although EPA has not developed numeric criteria for CECs, clarification that NMED’s
general criterion for toxic pollutants regulates this group of pollutants provides greater clarity for
implementing water quality standards.

3. Addition of a definition for “Persistent Toxic Pollutants”

The Department proposes to add a definition for “persistent toxic pollutants” to 20.6.4.7(P)
NMAC to clarify its meaning since the term describes certain pollutants in 20.6.4.900(J)(1)

NMAC. The term references those toxic pollutants, as defined in 20.6.4.7(T)(2) NMAC, that
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persist in the environment or do not metabolize in a living organism and, as a result, bioaccumulate
in organisms over time, causing harm or adverse impacts to human health and the environment.
The designation of persistent toxic pollutants to human health-organism only criteria results in the
application of that criterion to all tributaries of waters with designated, existing, or attainable
aquatic life uses. Also, chronic criteria for persistent toxic pollutants are applicable for the limited
aquatic life designated use. The addition of a definition for “persistent toxic pollutants” does not
alter the implementation of water quality standards.
B. Numeric Criteria, 20.6.4.900 NMAC

40 Code of Federal Regulations (“C.F.R.”) Section 131.20(a) (NMED EXHIBIT 21)
requires states to review and, if appropriate, modify and adopt applicable water quality standards.
States are required, pursuant to 40 C.F.R. § 131.11(b)(1) (NMED Exhibit 25), to adopt numeric
water quality criteria that are either based on Section 304(a) of the CWA (33 U.S.C. § 1314),
develop modified criteria from those in Section 304(a) of the CWA (33 U.S.C. § 1314) to reflect
site-specific conditions, or develop criteria based on other scientifically defensible methods
(NMED Exhibit 12). Based on EPA’s published recommended criteria, the State proposes to
adopt criteria for the primary contact recreational designated use and aquatic life designated use.

1. Recreational Use Primary Contact Numeric Criteria

In May 2019, EPA published its nationally recommended Human Health Recreational
Ambient Water Quality Criteria for Microcystins and Cylindrospermopsin (EXHIBIT 36). The
EPA based the new criteria on the latest scientific knowledge about the potential human exposure
risk effects and the toxins’ adverse effects to the liver and kidney, development, and the
reproductive, respiratory, and digestive systems. These effects range from acute short-term to

chronic long-term health effects. Under 40 C.F.R. § 131.20 (NMED Exhibit 21), and Section
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304(a) of the CWA (33 U.S.C. § 1314) (NMED Exhibit 12), the Department proposes to adopt
numeric criteria for the State’s designated recreational primary contact use for toxins affiliated
with harmful algal blooms, microcystins, and cylindrospermopsin.

The EPA includes magnitude, duration, and frequency components in its recommended
criteria for microcystins and cylindrospermopsin (EXHIBIT 36). The recommendation for
recreational water quality criteria is a maximum concentration for both microcystins and
cylindrospermopsin with a duration of one day in a 10-day assessment period and a frequency of
no more than three excursions per recreational season in more than one year. Based on the EPA’s
Draft Technical Support Document (EXHIBIT 37) for implementing the recommended
recreational criteria, EPA is likely to provide states the flexibility to define the length of the
recreational season and recurrence frequency for criteria associated with microcystins and
cylindrospermopsin. Since the recreational season in New Mexico varies by region, elevation, and
waterbody, the Department proposes to use a 12-month period instead of a defined recreational
season. The Department also proposes a 12-month period for the frequency component of the
criterion. Adding these criteria for waters with a primary contact designated use will enhance
protections directly associated with human health. The Department may require entities with an
National Pollutant Discharge Elimination System (“NPDES”) permit to increase monitoring
efforts to demonstrate compliance with microcystin and cylindrospermopsin permit limits.

2. Acute and Chronic Aquatic Life Numeric Criteria

The Department proposes the adoption of recommended EPA criteria in the Table of
Numeric Criteria, 20.6.4.900(J)(1) NMAC. In accordance with 40 C.F.R. § 131.11 (NMED
Exhibit 25), states must adopt those water quality criteria that protect the designated uses. States

should base numeric criteria on either CWA Section 304(a) guidance, CWA Section 304(a)
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guidance modified to reflect site-specific conditions, or other scientifically defensible methods.
As part of the Triennial Review, and according to 40 C.F.R. § 131.20 (NMED Exhibit 21), if a
State does not adopt new or revised criteria for parameters for which EPA has published new or
updated CWA Section 304(a) criteria recommendations (NMED Exhibit 12), then the State shall
provide an explanation when it submits the results of its Triennial Review to the Regional
Administrator.

The State’s water quality standards have a list of use-specific numeric criteria identified in
20.6.4.900(J)(1) NMAC. The table of use-specific criteria arranges the pollutant on the first
column and the designated use numeric criterion in subsequent columns. Those columns
(designated uses) that do not have a value do not have an associated numeric criterion for that
pollutant.

There are three different types of criteria for the protection of aquatic life: those associated
with acute exposure, those associated with chronic exposures, and those based on human
consumption of an aquatic organism (human health-organism only). Although the human health-
organism only exposure endpoint is the human consumption of an aquatic organism, these criteria
are considered aquatic life protections, and the numeric criteria are, like the other criteria, based
on concentrations in water, unless described otherwise.

The pollutants for human health-organism only are of particular concern because they are
either persistent in the environment and bioaccumulate in the organism and/or they are
carcinogenic, meaning they have been determined to cause cancer at a higher rate than what would
be assumed normal for the general population. Because these endpoints impact both establishment

of these numeric criteria and the implementation of the water quality standards, the last column
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provides a delineation of the exposure endpoints for these pollutants. The State has 108 numeric
criteria for human health-organism only pollutants, 60 of which have a carcinogenic endpoint.

Human health-organism only criteria were last updated in the 2010 Triennial Review. In
2015, EPA updated human health criteria for approximately 94 constituents. As part of this
Triennial Review, the Department compared the State’s numeric human health-organism only
criteria to EPA’s Section 304(a) criteria (NMED Exhibit 38). The evaluation concluded that of
the 108 pollutants with human health-organism only criteria listed in 20.6.4.900(J)(1) NMAC, 23
are equivalent to EPA Section 304(a) criteria and required no amendment, 60 pollutants have EPA
Section 304(a) criteria more stringent than the State’s, and 25 pollutants have EPA Section 304(a)
criteria less stringent than the State’s. In addition, 14 pollutants are listed on EPA Section 304(a)
guidance but not adopted by the State. Adopting the proposed criteria into the State’s water quality
standards will result in 122 human health-organism only aquatic life criteria. For those criteria
derived from a cancer-causing endpoint, the State has adjusted the numeric value by one order of
magnitude to account for New Mexico’s lifetime risk of more than one cancer per 100,000 exposed
persons (20.6.4.13(F)(2)(a)) in comparison to EPA’s lifetime risk of more than one cancer per
1,000,000 exposed persons.

For benzene, EPA’s recommended criterion has a range of 16-58 micrograms per liter
(“png/L”), which is more stringent than the current 510 pug/L. Based on benzene’s carcinogenic
effects, EPA recommends the lower range of the criterion to protect human health (EXHIBIT 39).
The Department proposes adopting the recommended lower range, increased by one order of to
account for New Mexico’s lifetime risk of more than one cancer per 100,000 exposed persons
(20.6.4.13(F)(2)(a)20.6.2 NMAC ) in comparison to EPA’s lifetime risk of more than one cancer

per 1,000,000 exposed persons, resulting in a proposed criterion of 160 ug/L.
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The recommended criteria published by EPA, in accordance with Section 304(a) of the
CWA (33 U.S.C. § 1314) (NMED Exhibit 12), includes criteria protecting acute and chronic
aquatic life for 61 pollutants, of which 30 have narrative criteria only (NMED Exhibit 40). The
Department compared these numeric aquatic life criteria to those criteria listed in 20.6.4.900(J)(1)
NMAC (NMED Exhibit 41). Of the 31 pollutants listed in EPA’s recommended criteria with an
acute numeric EPA Section 304(a) criterion, six pollutants do not have numeric criteria under the
State’s water quality standards: chlorpyrifos, chloride, parathion, tributyltin, acrolein, and
carbaryl. Fourteen pollutants have a chronic numeric aquatic life criterion listed in EPA’s
recommended criteria, but do not have numeric criteria under the State’s water quality standards.
These pollutants include those identified above for acute aquatic life as well as alkalinity, demeton,
guthion, hydrogen sulfide, iron, malthion, methoxychlor and mirex. As part of the Triennial
Review requirements, the Department proposes adopting the above noted EPA recommended
criteria for acute and chronic aquatic life use.

Eight pollutants listed in EPA’s recommended guidance for acute and chronic aquatic life
criteria have hardness-based criteria under 20.6.4.900 NMAC. These constituents are evaluated
and addressed in the testimony of Jennifer Fullam (EXHIBIT 4).

The Department proposes to take no action on the EPA’s recommended aquatic life criteria
for the following pollutants: aluminum, arsenic, manganese, and selenium. The Department
provides its reasoning in section 1V(B)(3) of this testimony.

There are no pollutants within 20.6.4.900(J)(1) NMAC with chronic numeric aquatic life
criteria that are more stringent than EPA’s recommended criteria. However, polychlorinated
biphenyls (“PCBs”) and selenium have acute criteria listed in 20.6.4.900(J)(1) NMAC but do not

have associated acute criteria in EPA’s recommended aquatic life criteria guidance. The
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Department is not proposing a change in PCBs criteria; however, the Department proposes moving
the criteria to fit alphabetically within organic pollutants in Table 20.6.4.900(J)(1) NMAC.

In addition to the proposed changes to the aquatic life criteria described above, the
Department proposes spelling corrections or completion of missing chemical abstract service
numbers for several pollutants.

3. Numeric Criteria Not Proposed for Adoption

a. EPA’s Recommended Aluminum Criteria

The Department does not propose adopting the EPA’s recommended acute and chronic
aquatic life criteria for aluminum as a replacement of the current hardness-based water quality
standard. In 2018, EPA published updated aquatic life criteria for aluminum, based on a multiple
linear regression (“MLR”) model that takes into account the effects of ambient water quality on
the bioavailability of aluminum to freshwater aquatic life (EXHIBIT 42). The MLR is based on
the observed interactions of aluminum, pH, hardness, and dissolved organic carbon (“DOC”) in a
compilation of toxicity tests consisting of P. promelas and C. dubia. The EPA found these three
parameters have the most significant influence on the toxicity of aluminum. Development of the
MLR model included a range of water quality conditions to capture the variability of ambient
conditions: pH (6.0-8.7), hardness (9.8 to 428 mg/L), and DOC (0.08 to 12.3 mg/L). The EPA
extrapolated the model to expand its applicability but cautions against using the MLR model for
conditions outside the range of empirical testing, for pH in particular. The Department has
concerns regarding EPA’s linear regression extension of the model for pH ranges 5.0 to 6.0 and
8.710 10.5. Also of concern, the EPA MLR model guidance acknowledges temperature as a factor
in aluminum solubility yet does not include temperature in the MLR model or explain why it did

not use temperature.
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Although the aluminum MLR model represents the best available science for calculating
appropriate aluminum instantaneous water quality criteria (“IWQC”) for freshwater aquatic life,
the Department proposes retaining the current hardness-based standard. The Department cannot
implement the MLR model effectively since the Department does not have a way to determine the
MLR model input value of DOC with confidence. The New Mexico Department of Health
Scientific Laboratory Division (“SLD”) does not currently perform DOC analysis. SLD is
building capacity for DOC analysis; however, the Department is uncertain of the implementation
date. The Department has considered contract labs for DOC analysis but does not have the
resources required for collection at every site. Recognizing that not all states or tribes can collect
all required input parameters to the MLR model, the EPA implementation guidance (EXHIBIT
43) suggests using either default or ecoregional values for missing site-specific parameters.
However, EPA cautions that the approach may be too general for areas of complex geology. The
Department considers New Mexico geologically diverse. Default or ecoregional DOC values are
unlikely to capture variability across the state or at a specific location under different flow
conditions. The EPA provides ecoregional DOC values in its Draft Technical Support Document:
Recommended Estimates for Missing Water Quality Parameters for Application in EPA’s Biotic
Ligand Model (Table 18, EXHIBIT 44) based on DOC results from EPA’s National Rivers and
Streams Assessment. However, the dataset for New Mexico consists of single site visits to
relatively few waterbodies. For example, the entire eight-digit Hydrologic Unit Code (“HUC”)
representing the Pecos Headwaters watershed (13060001) contains four data points from 2008-
2014 representing two ecoregions. The dataset does not represent many other areas of the state.

The Department compared criteria calculated from the MLR model and New Mexico’s

current hardness-based criteria (EXHIBIT 45). Overall, the MLR model results are more
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conservative (criteria are lower) within the range of DOC values expected for New Mexico’s
surface waters. At very low hardness, approximately 50 mg/L or less, both the chronic and acute
hardness-based criteria are lower than those from the MLR model. The Department completed an
analysis of the difference between the current hardness-based criteria and the MRL model criteria
for total recoverable aluminum results collected during the 2017-2018 Upper Rio Grande
watershed survey. The Department divided each total recoverable aluminum result by the IWQC
calculated from the required input parameters, resulting in an exceedance ratio for each sample.
The Department used a DOC concentration of 0.7 mg/L, the average of the recommended DOC
concentrations for Omernik Level 1ll ecoregions 21 and 22, for the MLR model input value.
Exceedance ratios greater than one indicate a sampling result higher than the applicable IWQC.
EXHIBIT 46 graphs the difference between the MLR model exceedance ratio and the hardness-
based exceedance ratio. Values greater than zero indicate the MLR model criterion is more
stringent than the hardness-based criterion. These results confirm that hardness-based criteria are
more stringent than those of the MLR model at lower hardness concentrations. The largest
exceedance ratio differences between the hardness-based calculation and MLR model also occur
at low hardness. This analysis identified 42 acute and 111 chronic exceedances using the hardness-
based calculation, and 59 acute and 110 chronic exceedances using the MLR model. Overall, the
hardness-based calculation resulted in more exceedances at lower hardness values and the MLR
model resulted in more exceedances at higher hardness values (EXHIBIT 47).

The implementation of the 2018 EPA aluminum ambient water quality criteria (“AWQC”)
is further complicated because the guidance does not address the distinction between the
bioavailable species of aluminum and those forms that are geologically based and present in

natural waters as suspended sediment. The EPA acknowledges this challenge in its Final Aquatic
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Life Ambient Water Quality Criteria for Aluminum 2018 guidance (EXHIBIT 42): “...natural
water samples may also contain other species of aluminum that are not biologically available (i.e.,
suspended particles, clays, and aluminosilicate minerals)...This creates uncertainty because the
total recoverable aluminum concentrations measured in natural waters may overestimate the
potential risks of toxicity to aquatic organisms.” Further, the EPA states that new analytical
methods are needed, and it expects ongoing research to improve accurate measurement of toxic
aluminum. For total recoverable aluminum analyses, the Department currently filters high
turbidity samples with a 10-micron filter to remove terrestrial sediment. However, the infiltration
of clay and some silt can still occur since these particles may pass through the filter. Adopting the
MLR model may require refinement of this process to better discriminate bioavailable aluminum
to prevent unnecessary, and potentially costly, impairment listings in high turbidity areas.

The Department concludes that it does not have adequate information to implement the
2018 aluminum aquatic life criteria with confidence. The Department will continue to evaluate
the adoption of the revised aluminum criteria and expects to begin sampling and analysis of DOC.
The Department estimates an annual cost of 8,500 Work-Time Units (“WTUs”) per year for DOC,
which is approximately 5% of SWQB’s fixed annual budget with SLD. This extra cost reduces
the amount the Department can allocate to sampling for other pollutants. Costs may also increase
for NPDES permittees to account for additional monitoring.

b. EPA Section 304(a) Arsenic Criteria

The Department does not propose the adoption of the 2002 EPA recommended human
health criterion for arsenic. The State documented the reasoning behind the current human health-
organism only criterion of 9.0 pg/L in the Statement of Reason from the 2005 Triennial Review

(EXHIBIT 48). The State adopted a New Mexico-specific criterion using arsenic water column
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and fish tissue concentration from the Rio Grande. The Department’s analysis of surface water
quality results for arsenic shows that undeveloped areas in New Mexico frequently exceed the
EPA recommended concentration of 1.4 pg/L (increased by one order of magnitude to account for
New Mexico’s lifetime risk of more than one cancer per 100,000 exposed persons (20.6.2 NMAC))
(EXHIBIT 49). Since human health-organism only criteria cannot be modified for natural
background (20.6.4.10(E) NMAC), adopting the more stringent criterion is not practicable.
c. EPA Section 304(a) Copper Criteria

The Department does not propose adopting the EPA’s recommended aquatic life criteria
for copper as a replacement of the current hardness-based water quality standard. In 2007, EPA
introduced revised AWQC for copper using the Biotic Ligand Model (“BLM”) (EXHIBIT 50) to
take into account the various effects of ambient water quality on the toxicity of copper. Although
the BLM provides a more accurate assessment of copper bioavailability than New Mexico’s
hardness-based criteria calculation, it requires the input of 11 coincident water quality parameters
(some of which are not commonly available) for the calculation of an instantaneous water quality
criterion. Recognizing the scarcity of data as a limitation of the BLM in its implementation
guidance, the EPA recommends adopting the BLM for copper on a targeted basis while retaining
hardness-based standards for all other waters (EXHIBIT 51). During the 2010 Triennial Review,
the Commission adopted the provision described in 20.6.4.10(D)(4)(c) NMAC adding the BLM
for copper as a scientifically defensible method for site-specific criteria development. The
Department will continue to evaluate the implementation of the BLM for copper on a segment-

specific basis.
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d. EPA Section 304(a) Manganese Criteria

The Department does not propose the adoption of EPA’s recommended water quality
human health-organism only criterion for Manganese of 100 pg/L for human health. Manganese
is a naturally occurring element commonly found in food and water and is a micronutrient required
for cellular function. The EPA based its recommended human health criterion on manganese’s
organoleptic effects, including objectionable taste and laundry staining.

For application in New Mexico, as defined in 20.6.4.7(H)(2) NMAC, human health-
organism only “means the health of humans who ingest fish or other organisms from waters that
contain pollutants”. Since the EPA criterion does not meet the definition of protecting human
health, the Department does not support its adoption. Although there are numerous pollutants
listed in 20.6.4.900(J)(1) NMAC with accompanying recommended organoleptic criteria in EPA’s
National Recommended Water Quality Criteria — Organoleptics (EXHIBIT 52), New Mexico has
not adopted any numeric organoleptic criteria. However, the State does have a narrative criterion,
provided in 20.6.4.13(D) NMAC, which protects against degradation of organoleptic quality from
other than natural causes.

e. EPA Section 304(a) Selenium Criteria
In 2016, the EPA published a revised selenium criterion for freshwater aquatic life,

available at https://www.epa.gov/wac/final-aquatic-life-ambient-water-quality-criterion-

selenium-freshwater-2016. Selenium is a naturally occurring element that is found usually in

sedimentary rocks with high organic content, including coal-containing strata, and the soils derived
from this lithology. Selenium also occurs in mineralized areas and is found in ores of copper, lead,
and zinc. Deleterious concentrations of selenium in water may result from mining, petroleum

extraction, or erosion of soils. Selenium bioaccumulates through the food web, primarily through
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assimilation of dissolved selenium by microorganisms followed by particulate matter ingestion.
According to the EPA’s recommended criteria, selenium’s most sensitive adverse effects are found
in the reproductive effects in fish and are the basis for the updated chronic criterion. Due to the
significant chronic effects, EPA did not develop an acute criterion for selenium. EPA’s
recommended chronic criterion consists of two media, fish tissue and water concentration. An
exceedance in either medium is considered an excursion above the criterion.

The criterion expresses fish tissue concentration as either egg/ovary or fish whole
body/muscle, and in either case, the criterion element is an instantaneous value not to exceed.

The water concentration element is a thirty-day average exposure value for rivers/streams
and lakes (1.5 pg/L and 3.1 pg/L, respectively) to not exceed more than once in three years. In its
guidance, the EPA also provides a formula for calculating allowable intermittent water
concentration excursions above background during a thirty-day period.

Although the EPA published the updated selenium criterion in 2016, it has not provided
implementation guidance to states or tribes. Given the complexity of implementation and the
absence of implementation guidance from the EPA, the Department is reluctant to invest already
constricted resources for collecting fish tissue or 30 consecutive daily waterbody samples for
assessing a single site. Additional guidance is needed to translate the criterion to alternative
assessment periods. The Department will further evaluate the revised selenium criterion once the
EPA finalizes implementation guidance. Until that time, the Department proposes retaining the
current total recoverable selenium criterion for aquatic life of 5.0 pug/L chronic and 20.0 pg/L

acute.
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V. SPELLING AND FORMATTING AMENDMENTS
A. Removal of Redundant Dash (multiple citations)
The Department proposes removing dashes following colons in the basin description for
97 classified sections in 20.6.4.100-899 NMAC. Removal of the dash is consistent with formatting
throughout NMAC. According to State Records Center and Archives (EXHIBIT 53), the correct
formatting includes the section name in all capital letters followed by a colon then two spaces.
The State Record Center and Archives has clarified that grammatical corrections such as these do
not require an amendment notation for the section (NMED Exhibit 54); therefore, the proposed
amendment will not add an amendment notation.
B. Correction of Spelling “Canyon Largo” in 20.6.4.405 and 20.6.4.408 NMAC
The Department proposes to amend 20.6.4.405 and 20.6.4.408 NMAC to correct the
spelling of “Canyon Largo” to “Cafion Largo” to be consistent with accepted geographical
references for the waterbody. The United States Geological Survey (“USGS”) 7.5-minute
topographical map, Google Earth, and the Department’s Surface Water Quality Information
Database (“SQUID?) all identify the waterbody as Cafion Largo (EXHIBIT 55). Amending the
language to be consistent with common reference is critical for water quality standards
implementation.
C. Removal of Hanging Period in 20.6.4.808 NMAC
The Department proposes removing a mistakenly placed period between the words “to”
and “the” in the third line of the description for Section 20.6.4.808 NMAC. The State Record
Center and Archives has clarified that grammatical corrections such as these do not require an
amendment notation for the section (NMED Exhibit 54); therefore, the proposed amendment will

not add an amendment notation.
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VI. CONCLUSION
The Department recommends that the Commission adopt the proposed amendments to the
Standards, filed as NMED Exhibit 9, based upon the testimony of the SWQB’s witnesses.

This concludes my direct testimony.
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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION
IN THE MATTER OF: PROPOSED AMENDMENTS
TO STANDARDS FOR INTERSTATE AND WQCC 20-51(R)
INTRASTATE SURFACE WATERS
20.6.4 NMAC
DIRECT TECHNICAL TESTIMONY OF DIANA I. ARANDA
I.  INTRODUCTION
My name is Diana Aranda, and | am presenting this written testimony (NMED Exhibit 3)

on behalf of the New Mexico Environment Department (“Department” or “NMED”) Surface
Water Quality Bureau (“SWQB”) concerning the Department’s proposed amendments to the State
of New Mexico's Standards for Interstate and Intrastate Surface Waters (“Standards”), codified
as Title 20, Chapter 6, Part 4 of the New Mexico Administrative Code (“NMAC”). The
Department is proposing these amendments (NMED Exhibit 9) in accordance with NMSA 1978,
Section 74-6-6, 20.1.6 NMAC, 20.6.4.10(A) NMAC, and 40 Code of Federal Regulations
(“C.F.R.”) Section 131.20 (NMED Exhibit 21), in what is referred to as the State’s “Triennial
Review.” My testimony describes the rationale and provides the supporting evidence for the
following proposed changes:

e Adding a definition of the term “hardness” (20.6.4.7(H) NMAC);

e Amendments to the definition of “surface waters of the State” (20.6.4.7(S)

NMAC);
e Amendments to the antidegradation policy and implementation plan (20.6.4.8
NMAC);

¢ Amendments to the procedures for nominating an Outstanding National Resource

Water (“ONRW”) (20.6.4.9(A) NMAC);
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e Designated use amendments for classified waters with a secondary contact
recreational use;
e Designated use amendments for selected classified non-perennial waters;
e Amendments to hardness-dependent metals criteria reference table
(20.6.4.900(1)(3) NMAC);
e Amendments to the ammonia criteria for aquatic life (20.6.4.900(K), (L) and (M)
NMAC); and
e Amendments to the publication references (20.6.4.901 NMAC)
Il.  QUALIFICATIONS
I have been employed with the Department’s SWQB since February 2017. | worked with
the Total Maximum Daily Loads Team for two years, and have been with the Standards, Planning,
and Reporting Team (“Standards Team”) since February 2019. | am an Environmental
Scientist/Specialist-Advanced in the Standards Team where | am responsible for various aspects
of developing water quality standards for New Mexico's surface waters in accordance with the
State Water Quality Act and the federal Water Pollution Control Act or “Clean Water Act”
(“CWA™).
I hold a Bachelor of Science degree in Biology from the University of New Mexico, and a
Master of Science degree in Coastal Zone Management from Nova Southeastern University. My
master’s work focused on recreational water quality assessment and my work was published in the
Journal of Water & Health in 2016, with me as the principal author.
I have worked on water quality issues in various capacities, including: as a project manager
in a consulting company; as a researcher for the National Oceanic and Atmospheric Administration

(“NOAA”) in collaborations with the U.S. Environmental Protection Agency (“EPA”), several
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universities, and local agencies; as a marine biologist for Biscayne National Park; and as a
researcher-in-training at University of Washington, Friday Harbor Laboratories. | have additional
technical, research, laboratory, and teaching experience in other biology disciplines as well. A
copy of my resume is included as NMED Exhibit 7. It is accurate and up to date.

I11.  AMENDMENTS ASSOCIATED WITH REFERENCING

A. Definition of Hardness

The Department proposes to add a definition of “hardness” to clarify the meaning of the
term. As provided in the Department’s proposed amendments (NMED Exhibit 9), this would
become paragraph 20.6.4.7(H)(1) NMAC, while the existing paragraphs 20.6.4(H)(1) and (2)
NMAC would be renumbered as paragraphs 20.6.4(H)(3) and (4) NMAC, respectively.

The word “hardness” is used several times throughout 20.6.4 NMAC. Adding a definition
would clarify the term, providing consistency when implementing the State’s hardness-based
aquatic life use metals criteria (20.6.4.900(1) NMAC). Thisamendment is not intended to establish
regulations nor implement any new processes and would not change the implementation of water
quality standards.

B. Definition of Surface Waters of the State

The Department proposes to amend the format of the definition “surface water(s) of the
State” to provide clarity, and aid with readability and referencing (NMED Exhibit 9). Although
this definition would remain in paragraph 20.6.4.7(S)(5) NMAC, the Department proposes to
reformat the definition to include subparagraphs. These subparagraphs include: the types of waters
recognized as surface waters of the State; inclusions for surface waters of the State; and specific

exclusions for waters of the State.
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The amended format as proposed will clarify that ephemeral waters are surface waters of
the State, as demonstrated through the adoption of designated uses for ephemeral waters and
establishment of criteria that protect for those uses. This amendment would not change the
definition of “surface water of the State” and would not alter the implementation of water quality
standards.

C. Amendments to the State’s Antidegradation Policy and Implementation Plan

(20.6.4.8 NMAC)

The Department proposes three amendments to 20.6.4.8 NMAC, all of which provide
clarification. For 20.6.4.8(A)(1) NMAC, the Department proposes to clarify that protections for
existing uses apply to all surface waters of the State, not just streams. The Department is therefore
proposing to remove the term “instream water.” Although the federal antidegradation protections
in 40 C.F.R. § 131.12 (NMED Exhibit 27) use the term “instream” to describe the water quality
necessary to protect existing uses; in accordance with 40 C.F.R. § 131.12(a) (NMED Exhibit 27),
the antidegradation policy is required to, at a minimum, protect and maintain existing uses for all
waters of the United States, not just lotic waters. The State’s antidegradation policy protects all
surface waters of the State in the same manner.

Keeping the term “instream”, as currently found in 20.6.4.8(A)(1) NMAC, may be
misinterpreted to not to include protection of existing uses for lentic waterbodies. Amending the
language as the Department proposes will clarify that existing uses are protected for all waters and
reduce potential misapplication when implementing the antidegradation policy. As part of this
clarification, the Department is also proposing to add language in this paragraph that references

the “existing uses” definition.
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For 20.6.4.8(A)(2) NMAC, the Department proposes to add language to clarify that high-
quality waters exceeding the established levels of water quality are protected in accordance with
40 C.F.R. § 131.12(a)(2) (NMED Exhibit 27). High-quality waters are those waters in which
either some or all water quality criteria exceed the goals set forth in Section 101(a)(2) of the CWA
(33 U.S.C. § 1251) (NMED Exhibit 10).

In addition, the Department is proposing to correct the spelling of the acronym for
Outstanding National Resource Waters (“ONRW”) in 20.6.4.8(A)(3)(iv) and 20.6.4.8(A)(4)(iv)
NMAC for consistency and accuracy.

D. Amendments to Procedures for nominating an ONRW (20.6.4.9(A) NMAC)

The Department proposes to amend language in the procedures for nominating an ONRW,
as found in 20.6.4.9(A) NMAC, to reflect the appropriate procedural reference found in 20.1.6
NMAC. In March 2018, the former guidelines for Water Quality Control Commission (“WQCC”
or “Commission”) regulation hearings were superseded by the adoption of Rulemaking Procedures
- Water Quality Control Commission (20.1.6 NMAC). The Department is proposing to amend
this section to reflect the correct reference for rulemaking proceedings before the Commission.

E. Amendments to Publication References (20.6.4.901 NMAC)

The Department proposes to amend the publication references section to be consistent with
the most current versions of these documents. Overall, some references needed updates, some
were removed because they were no longer the correct reference and replaced with the correct
references, and some were reworded for consistency within the reference section. These changes

will facilitate appropriate implementation of the State’s water quality standards.
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IV.  AMENDMENTS ASSOCIATED WITH DESIGNATED USES

A. Amendments to Selected Sections that Contain Secondary Contact Uses

Based on the findings of the Department’s Existing Use Analysis of Recreational Use for
Classified Waters 20.6.4.101-20.6.4.899 NMAC (NMED Exhibit 56), the Department proposes to
amend language in 20.6.4.103, 20.6.4.112, 20.6.4.116, 20.6.4.204, 20.6.4.206, and 20.6.4.207
NMAC, and add a new section, 20.6.4.231 NMAC.

Note: the proposed language (NMED Exhibit 9) for section 20.6.4.206 NMAC also
includes amended language discussed in Section IV-B of this testimony.

1. Background

Pursuant to 40 C.F.R. § 131.10(i) (NMED Exhibit 22), states are required to revise their
standards to reflect the highest attainable use, which in turn is their existing use, whether or not it
is currently being attained. An existing use, as defined in 40 C.F.R. § 131.3(e) (NMED Exhibit
26) and 20.6.4.7(E)(3) NMAC, is the use that is actually attained in the waterbody on or after
November 28, 1975, whether or not they are included in the water quality standards. As part of
the prior Triennial Review [WQCC 14-05(R)], the Department petitioned the WQCC to amend
select waterbodies that have a secondary contact recreational designated use. The petition
proposed to convert these waterbodies from secondary contact use to primary contact use under
the premise that primary contact is likely attainable, see further details in Section I11-A of the EUA
(NMED Exhibit 56). Ultimately, the WQCC did not adopt the proposed amendments due to the
lack of sufficient credible scientific evidence to establish the existing use as primary contact, see

further details in Section I11-A of the EUA (NMED Exhibit 56).
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Given the historical context of this proposed amendment, this EUA provides a
comprehensive investigation that demonstrates the existing recreational use attained by these
waterbodies, through the evaluation of available data (NMED Exhibit 56).

2. Waterbodies evaluated

The Department reviewed all classified waters, 20.6.4.101-20.6.4.899 NMAC, to identify
sections with a recreational designated use of secondary contact. Lakes, waterbodies with site-
specific criteria, and other classified waters undergoing designated use investigations were
excluded from the review. The EUA focused on classified waters which all have a secondary
contact recreational use in: 20.6.4.103, 20.6.4.116, 20.6.4.204, 20.6.4.206, and 20.6.4.207 NMAC.
Appendices B and C of the EUA (NMED Exhibit 56) detail the waterbodies evaluated along with
their geographical locations.

The waterbodies evaluated as part of this EUA are located in the south-central, north-
central and southeastern areas of the State. Their geographical areas also cover various ecological
conditions that vary in elevation, geology, ecology, and weather conditions. Further details can
be found in Sections VI-A and B of the EUA (NMED Exhibit 56).

Two of the waterbodies for which the Department proposed amendments, the Rio Salado
and the Rio Chama, cross jurisdictional boundaries with tribal lands. The Department recognizes
the importance of communication and collaboration with tribes to protect water quality across
boundaries. Therefore, in accordance with the State-Tribal Collaboration Act, NMSA 1978,
Section 11-18-3 (NMED Exhibit 17 ), Executive Order 2005-004, and the Department’s Tribal
Communication and Collaboration Policy!; the Department provided a specific notification

regarding the existing recreational use analysis to all tribes on January 28, 2021 (NMED Exhibit

! Available at https://www.env.nm.gov/general/wp-content/uploads/sites/10/2016/08/2020-01-27-NMED-Tribal-
Policy-2020-final-signed.pdf.
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57). This communication was intended to ensure the proposed action, to amend the recreational
designated use from secondary contact to primary contact, would not cause concern for tribes to
which the waters crossed between State and Tribal jurisdiction. Due to this outreach effort, the
Pueblo of Jemez met (virtually) with the Department on February 5, 2021, and as a result now has
no outstanding concerns regarding the proposed amendment.

3. Antidegradation evaluation

As part of the State’s antidegradation policy, any analysis evaluating designated uses must
maintain the protection of all waters of the State. These protections include: protections for
existing uses; protections for those waters where the quality of a surface water of the State exceeds
levels necessary to support aquatic life, wildlife and recreational uses; and protections for waters
with exceptional water quality designated as ONRWSs. The antidegradation policy also requires
an evaluation of downstream waters to ensure their protections are also sustained, should a
designated use amendment be supported.

The Antidegradation Policy ensures the protection of the existing uses in waterbodies.
Since the goal of the EUA is to evaluate the aquatic life designated use to reflect a more stringent
existing use, then no degradation of a waterbody’s existing use will occur.

The EUA also evaluated the selected waterbodies for existing ONRW designations. Of the
evaluated waterbodies, only Las Animas Creek (20.6.4.103 NMAC), within the Aldo Leopold
wilderness, was identified to have an ONRW designation. See 20.6.4.9(D)(3)(a)(i) NMAC. Given
the proposed designated use amendment has more stringent criteria than the current designated
recreational use, the protections afforded to Las Animas Creek within the Aldo Leopold wilderness

would not cause degradation of water quality. The EUA concluded that these waters have more
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stringent existing uses than the current designated uses; therefore, the proposed amendment would
also protect downstream waters.
4. Threatened and endangered species review

In accordance with Section 7(a)(2) of the federal Endangered Species Act (“ESA”), the
EPA is required to consult with the U.S. Fish and Wildlife Service (“USFWS”) to ensure that any
action authorized by the EPA is not likely to jeopardize the continued existence of any endangered
or threatened species or result in the destruction or adverse modification of habitat of such species.
In addition, this review also aids the State in identifying any possible threats to threatened and
endangered species before proceeding with changes to the water quality standards.

To achieve the goals of both assisting EPA with their requirements (although not
mandatory) and identifying threatened and endangered species for the State, the Department
conducted a preliminary evaluation. The EUA evaluated threatened and endangered species
according to the USFWS’s Information for Planning and Consultation (“IPaC”) project planning
tool. The evaluation identified the geographical location of the waterbodies under review, and
located listed species and/or critical habitat that overlapped those locations using the IPaC tool.
The preliminary screening of listed threatened and endangered species and further details can be
found in Section V and Appendix C of the EUA (NMED Exhibit 56).

The Department does not believe the proposed amendments to change secondary contact
to primary contact will jeopardize the continued existence of any threatened or endangered species;
nor result in the destruction or adverse modifications of critical habitat, because this evaluation
considers designated uses that would be more stringent. This increased protection would
presumably not negatively affect or degrade species habitat, but rather would provide enhanced

water quality to the waterbodies and possibly further protect those species dependent on them.
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5. National Pollutant Discharge Elimination System

The EUA contains a review of EPA’s National Pollutant Discharge Elimination System
(“NPDES”) individual permits and stormwater permits (construction, industrial, and municipal)
that are associated with each of the waterbodies being evaluated. Permitted point source
discharges can affect water quality, yet, the permits identified as authorizing such discharges do
not provide direct evidence or support towards establishing an existing use.

The Department evaluated NPDES permits associated with the waterbodies under review
and identified five relevant permits. Four of the permits currently have E. coli discharge limits
greater than the primary contact numeric criteria and may be affected by the proposed
amendments. A summary table of the permits and other details can be found in Section VI-D of
the EUA (NMED Exhibit 56).

The Department identified these permittees as stakeholders, since they may be directly
affected by the proposed amendment. As such, the Department sent a letter on January 20, 2021,
to inform the permittees of the proposed amendments (NMED Exhibit 58). The Department
received a phone call from Mayor Louie Gallegos, on behalf of the Village of Fort Sumner
Wastewater Treatment Plant, to get more information regarding the proposed changes to the
recreational use designation. The Department did not receive any other communications from the
permittees regarding the proposed amendment.

6. Recreational designated use criteria

The State’s recreational designated use primary contact numeric criteria is based on the
EPA’s 2012 recommended E. coli single grab numeric criteria. According to 20.6.4.900(D)
NMAC, to attain primary contact criteria, the pH must be within a range of 6.6 to 9.0 and E. coli

must not exceed the monthly geometric mean of 126 colony forming units per 100 milliliters (126
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cfu/100 mL) or exceed a single sample of 410 cfu/100 mL. According to 20.6.4.900(E) NMAC,
to achieve secondary contact, E. coli must not exceed a monthly geometric mean of 548 cfu/100
mL or exceed a single sample of 2507 cfu/100 mL.

7. Data used for analysis

For this analysis, the Department extracted pH and E. coli data for the waterbodies under
review from two different SWQB databases. A search for data collected before or during 2009
was conducted by querying validated SWQB Monitoring Team archived folders on the
Department’s shared server. Data collected after 2009 were acquired through the SWQB’s Oracle-
based Surface water Quality Information Database (“SQUID”). Archived and SQUID E. coli and
pH data were collected for classified waters identified in 20.6.4.103, 20.6.4.116, 20.6.4.204,
20.6.4.206 and 20.6.4.207 NMAC. For data summary findings, see Appendix B and Section 7 of
the EUA (NMED Exhibit 56).

8. Methods

Historical field data records were extracted and parsed to contain only the waterbodies
under review with their associated E. coli and pH data. Any waterbodies that did not contain both
pH and E. coli data were excluded from the analysis and were not included in the proposed
recreational use designation change.

Then the Department determined which of the waterbodies meet the primary contact pH
range of 6.6 t0 9.0. Any waterbodies that were not within the appropriate pH range were excluded
from the analysis and were not included in the proposed recreational use designation change.

Finally, the Department analyzed the E. coli data. For this analysis, the single grab criterion
was utilized since the number of samples necessary to calculate a monthly geometric mean were

not available. The analysis utilized the primary contact single grab E. coli criterion of 410 cfu/100
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mL for the recreational designated existing use determination. If the waterbody segment contained
at least one E. coli sample result equal to or less than 410 cfu/100 mL, then the existing use was
determined to be at least primary contact. This single sample determination comes from the
existing use definition in 20.6.4.7(E)(3) NMAC and 40 C.F.R. § 131.3 (NMED Exhibit 26); where
an existing use equals the actual use that has been attained by a surface water. Meaning, even
though the water could contain samples above 410 cfu/100 mL, if the water contains at least a
single sample that was at or less than 410 cfu/100 mL, then it demonstrates that the water can
actually attain that criterion. Therefore, if a segment under review achieves primary contact use
designation once, then that is the appropriate designated use. However, if the waterbody segment
single sample results for E. coli are all greater than 410 cfu/100 mL, then that waterbody segment’s
existing use was determined to be appropriately designated under secondary contact.

A summary table of the data findings is located in Tables VI1I-1 and VII-2 of the EUA
(NMED Exhibit 56).

9. Findings

All waterbodies under review had available data records associated with recreational use
criteria except for three waterbody segments, shown in Table VII-1 of the EUA as “No Data”
(NMED Exhibit 56). The Department did not find an existing use dataset for three waterbody
segments; therefore, the Department is not proposing a change in the designated recreational use
for the following segments.

1. The Rio Felix (20.6.4.206 NMAC);

2. Perennial reaches of tributaries to the Rio Hondo downstream of Bonney canyon

excluding North Spring river, which does have data (20.6.4.206 NMAC); and
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3. Perennial reaches of tributaries to the Rio Grande in Sierra and Socorro counties
excluding Rio Salado, Percha Creek, Alamosa Creek, Abo Arroyo, Las Animas Creek,
and Palomas Creek (20.6.4.103 NMAC).
The remaining waterbody segments the Department analyzed were all within a pH range
of 6.6 to 9.0 and all contained one or more E. coli samples at or less than the 410 cfu/100 mL
primary contact criterion, see Table’s VI1I-2 and VII-3, in the EUA (NMED Exhibit 56). The
analysis also found exceedances of the E. coli criterion for primary contact above 410 cfu/100 mL
within the waterbody segments. However, exceedances within the segment reach, are not an
indication that primary contact use is not attainable. An existing use, by definition, states two
supporting arguments towards a designated use change even if a segment reach contains
exceedances of the criterion: first, that the existing use was actually reached, and second, this
designation is appropriate whether or not that existing use is currently being attained.
10. Conclusion

Of the waterbodies with available data, all were within a pH range of 6.6 to 9.0 and at least
one E. coli sample result less than or equal to 410 cfu/100 mL. These findings assert that the select
listed waterbodies attain the criteria for primary contact recreational use. Therefore, in accordance
with 40 C.F.R. § 131.10(i) (NMED Exhibit 22), the Department proposes amending, with some
exceptions, the designated recreational use for classified waters in 20.6.4.103, 20.6.4.116,
20.6.4.204, 20.6.4.206, and 20.6.4.207 NMAC. The exceptions include: the Rio Felix (20.6.4.206
NMAC); the perennial reaches of tributaries to the Rio Hondo downstream of Bonney canyon
excluding North Spring River (20.6.4.206 NMAC); and the perennial reaches of tributaries to the
Rio Grande in Sierra and Socorro counties excluding Rio Salado, Percha Creek, Alamosa Creek,

Abo Arroyo, Las Animas Creek and Palomas Creek (20.6.4.103 NMAC).
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The Department proposes the division of 20.6.4.103 NMAC to remove the waterbodies
identified as attaining a primary contact recreational use, and the incorporation of these
waterbodies into a new section, 20.6.4.112 NMAC. The Department proposes the amendments of
20.6.4.116 and 20.6.4.204 NMAC to a primary contact recreational use. Finally, the Department
proposes the division of 20.6.4.206 NMAC to remove the waterbodies identified as attaining a
primary contact recreational use and incorporation of these waterbodies into a new section,
20.6.4.231 NMAC. Those waters for which the Department is not proposing amendments would
remain in their established classified sections within 20.6.4 NMAC. The amended language, as
proposed by the Department, can be found in NMED Exhibit 9.

B. Amendments to Selected Sections of non-perennial reaches

Based on the findings of the Department’s Use Attainability Analysis for Select Non-
Perennial Reaches in Classified Waters 20.6.4.101-20.6.4.899 NMAC (“non-perennial UAA”)
(NMED Exhibit 59), the Department proposes to amend language in 20.6.4.108, 20.6.4.115,
20.6.4.206, 20.6.4.208, 20.6.4.209, 20.6.4.215, 20.6.4.220, 20.6.4.307 and 20.6.4.309 NMAC.

Note: the proposed language (NMED Exhibit 9) for 20.6.4.206 NMAC, also includes
amended language proposed and discussed in Section 1VV-A of this testimony.

1. Background

Pursuant to 40 C.F.R. 8 131.10(g) (NMED Exhibit 22) and 20.6.4.15(A) NMAC, in order
to amend a designated use (that is not an existing use) to one with less stringent criteria, a Use
Attainability Analysis (“UAA”) must be conducted. A UAA is a scientific study that demonstrates
that the attainment of a use is not feasible due to one of the six factors listed in 40 C.F.R. §
131.10(g) (NMED Exhibit 22). The UAA is required to demonstrate the following: that the

designated use is not the existing use; that one of the factors in 40 C.F.R. 131.10(g) (NMED
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Exhibit 22) are preventing the attainment of the use; and finally, determine the highest attainable
use as defined in 40 C.F.R. 131.3(m) (NMED Exhibit 26). According to these requirements, the
non-perennial UAA has provided the appropriate demonstrations and proposes amending the
designated uses for classified non-perennial waters to those designated uses associated with
unclassified non-perennial waters in 20.6.4.98 NMAC.

This testimony will explain the rationale behind the non-perennial UAA, as well as provide
an evaluation of protections afforded under the antidegradation policy; general site characteristics
associated with these waters; the threatened and endangered species that the proposed amendments
may effect; evidence of the factor preventing attainment of the current designated use; and
evidence on how the Department established the highest attainable use.

2. Reasoning for evaluation

As part of the 2005 Triennial Review [WQCC 03-05(R)], the Commission adopted
designated uses for unclassified, non-perennial waters of the state through the creation of a new
section; 20.6.4.98 NMAC. As part of this amendment, and as established in the Commission’s
statement of reasons (NMED Exhibit 60), most of the classified non-perennial waters were
unclassified and designated in those uses identified in 20.6.4.98 NMAC. However, for the present
Triennial Review, the Department identified that some non-perennial waters are still classified in
20.6.4.101-20.6.4.899 NMAC. For details, see Section I1I-A, Appendix A and Appendix B in
NMED Exhibit 59.

For the reasons described above, the non-perennial UAA intends to evaluate the remaining
non-perennial waterbody portions that are still identified in 20.6.4.101-20.6.4.899 NMAC and

amend the waterbodies, as appropriate.
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3. Procedure

First, a UAA must demonstrate that a designated use is not attainable due to one of the
factors identified in 40 C.F.R. § 131.10(g) (NMED Exhibit 22). The designated use, whether
current or proposed, shall not be less stringent than the existing use. As defined in 20.6.4.7(E)(3)
NMAC, existing uses are actually attained in a surface water of the State on or after November 28,
1975, whether or not it is a designated use. The existing use may or may not be the current water
quality of any given waterbody. The UAA must also include an evaluation of antidegradation
conditions and any other site details that could prevent the removal of a designated use.

Second, once it is demonstrated that the designated use is not attainable, the highest
attainable use must be determined. Establishing the highest attainable use requires an evaluation
of existing uses, biotic and abiotic conditions, anthropogenic influences, and the consideration of
protected status.

4. Waterbodies and designated uses evaluated

The non-perennial UAA evaluated classified non-perennial waters in the following
sections of 20.6.4 NMAC:

1. 20.6.4.108 NMAC, tributaries to the Jemez river above Soda dam and tributaries to the

Guadalupe river;

2. 20.6.4.115 NMAC, tributaries to the Rio Vallecitos;

3. 20.6.4.206 NMAC, tributaries to the Rio Hondo downstream of Bonney canyon;

4. 20.6.4.208 NMAC, tributaries to the Rio Pefiasco above state highway 24 near Dunken;

5. 20.6.4.209 NMAC, tributaries to the Rio Bonito upstream of state highway 48 (near

Angus) and tributaries to the Rio Ruidoso upstream of the U.S. highway 70 bridge near

Seeping Springs lakes, above and below the Mescalero Apache boundary;
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6. 20.6.4.215 NMAC, tributaries to the Gallinas river upstream of the diversion for the
Las Vegas municipal reservoir;

7. 20.6.4.220 NMAC, tributaries to the Gallinas river from its mouth upstream to the

diversion for the Las Vegas municipal reservoir;

8. 20.6.4.307 NMAC, tributaries to Ocate creek downstream of Ocate; and

9. 20.6.4.309 NMAC, tributaries to Coyote creek and tributaries to Rayado creek above

the Miami lake diversion.

The Department evaluated the designated uses for both aquatic life and recreational use for
each of the listed waterbodies. The designated uses not directly associated with uses in Section
101(a)(2) of the CWA (33 U.S.C. § 1251) (NMED Exhibit 10) were evaluated for removal. These
other uses include domestic water supply, public water supply, industrial water supply, irrigation,
and fish culture.

5. Antidegradation evaluation

Any analysis evaluating designated uses must take into consideration and maintain the
protection of all waters of the State under the state antidegradation policy. These include
protections for existing uses; protections for those waters where the quality of a surface water of
the State exceeds levels necessary to support aquatic life, wildlife, and recreational uses; and
protections for waters with exceptional water quality designated as ONRWSs. The antidegradation
policy also requires an evaluation of downstream waters to ensure their protections are also
sustained, should a designated use amendment be supported.

Since water quality in ONRWSs cannot be degraded, the non-perennial UAA reviewed
whether any waterbodies considered in the analysis are ONRWSs. According to the list of ONRWSs

in 20.6.4.9(D) NMAC, none of the waterbody portions evaluated in the non-perennial UAA are
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designated as ONRWSs. Therefore, a change in criteria to one less stringent would not invoke
antidegradation protections associated with ONRWs.

The Department searched readily available water quality data to identify the existing uses
for each of the classified non-perennial waters considered for a designated use amendment. The
Department’s data search using SWQB’s in-house database, SQUID, found no applicable data for
these waterbodies. Consequently, existing uses could not be established. Since no existing uses
were established, the implementation of this amendment will not result in the lowering of any
known existing use.

6. Threatened and endangered species review

In accordance with Section 7(a)(2) of the ESA, the EPA is required to consult with the
USFWS to ensure that any action authorized by the EPA is not likely to jeopardize the continued
existence of any endangered or threatened species or result in the destruction or adverse
modification of habitat of such species. In addition, this review also aids the Department in
identifying any possible threats to threatened and endangered species before proceeding with
changes to the water quality standards.

To achieve the goals of both assisting EPA with their requirements (although not
mandatory), and identifying threatened and endangered species for the State, the Department
conducted a preliminary evaluation. The UAA evaluated threatened and endangered species
according to the USFWS’s IPaC project planning tool. The evaluation identified the geographical
location of the waterbodies under review, and located listed species and/or critical habitat that
overlapped using the IPaC tool. The preliminary screening of listed threatened and endangered
species and further details can be found in Section V and Appendix C of the non-perennial UAA

(NMED Exhibit 59).
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The proposed amendments to designated uses for non-perennial portions should not
jeopardize the continued existence of any threatened and endangered species nor result in the
destruction or adverse modification of critical habitat since it is not amending the natural
conditions attainable by these waterbodies. Nor is it believed that these amendments would
jeopardize natural communities of conservation concern (e.g., emergent wetland, riverine wetland,
prairie, glade, fen, etc.) because the proposed amendment does not alter habitat, only the attainable
water quality. In addition, the identification of the attainable uses for these classified waters could
ensure comprehensive protections to the waterbodies.

7. Site condition assessment

Even though anthropogenic disturbances can affect water quality, the non-perennial UAA
did not propose the removal of reaches that have low flow due to anthropogenic land use or dams
and impoundments. Therefore, it was beyond the scope of the analysis to evaluate anthropogenic
inputs and dam influences in any level of detail.

Non-perennial tributaries, regardless of anthropogenic influences, should be able to attain
the established designated uses. Therefore, the potential anthropogenic impacts on water quality
did not factor into the non-perennial UAA.

a) Surface water diversions

Surface water diversions may contain designated uses such as domestic water supply, fish
culture and water supply, and irrigation. Therefore it is important to investigate if any of the
waterbodies under review contained diversions that could affect the waterbodies natural
hydrology.

The data for surface water diversion locations and designated uses, were obtained from the

New Mexico Office of the State Engineer (“*OSE”) "Point of Diversions” (“*POD”) Open Data Site.
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Details of the evaluation can be found in Section VI-C of the non-perennial UAA (NMED Exhibit
59). This review identified surface declarations and permits associated with current designated
uses for domestic water supply, fish culture and water supply, and irrigation. The Department
recommends that the waterbodies with water rights permits remain in their current classified
segments. These waterbodies include Calaveras Canyon (20.6.4.108 NMAC) and Cox Canyon
(20.6.4.208 NMAC). A summary of the diversion evaluation can be found in Table VI-1 of the
non-perennial UAA (NMED Exhibit 59).
b) National Pollutant Discharge Elimination System and
Stormwater General Permit

The non-perennial UAA contains a review of EPA’s NPDES individual permit and
stormwater permits (construction, industrial, and municipal) associated with the waterbodies under
review to identify any permits that would be affected by a change in designated use.

The NPDES individual Permit NM0030180 issued to Chevron Mining, Inc., Ancho,
Gachupin, and Brackett Mines, regulates the discharge of mine drainage from active reclamation
areas during precipitation events, see Table VI-2 in NMED Exhibit 59. One of the mines includes
temporary impoundments and other measures to control sediment, which may affect flow
conditions. Discharges under this permit are intermittent and do not provide a consistent source
of water to offset the non-perennial nature of these tributaries.

8. Removal of a designated use.

The authority to remove a designated use falls under 40 C.F.R. § 131.10 (NMED Exhibit
22), in which states can remove a designated use if it is not an existing use, and if the rationale for
removal of a designated use falls under one of the six factors in 40 C.F.R. § 131.10(g) (NMED

Exhibit 22).
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According to 40 C.F.R. 8 131.10(g)(2) (NMED Exhibit 22), a use may be removed if it is
found unattainable based on “natural, ephemeral, intermittent or low flow conditions or water
levels prevent the attainment of the use, unless these conditions may be compensated for by the
discharge of sufficient volume of effluent discharges without violating State water.” In addition
to aquatic life use, the designated uses that would warrant removal from the selected waterbodies
due to low flow conditions include: domestic water supply, fish culture and water supply, and
irrigation. The non-perennial tributaries in one segment would see a higher attainable recreational
use under 20.6.4.98 NMAC.

To further verify the non-perennial conditions for these waterbodies, the non-perennial
UAA included an evaluation based on the National Hydrography Dataset (“NHD”). Details of this
evaluation can be found in Section VII-C of the non-perennial UAA (NMED Exhibit 59). The
NHD evaluation confirmed the presence of intermittent waterbody segments within the sections
identified. Therefore, this evidence supports the removal of the aquatic life designated use based
on low flow, ephemeral, or intermittent conditions.

9. Establishing the highest attainable use

The highest attainable aquatic life use was determined using the evidence presented by the
USFWS in their testimony during the 2005 Triennial Review (see Section VIII-A of NMED
Exhibit 59) and the Department’s NHD map analysis. The 2005 Triennial Review USFWS
testimony provided evidence that the aquatic life use under 20.6.4.98 NMAC was the highest
attainable use for non-perennial intermittent waters. The NHD map analysis confirmed that the
classified sections evaluated under this UAA contain non-perennial segments. Therefore, it is
appropriate to designate the aquatic life use for non-perennial tributaries identified in this UAA as

marginal warmwater as found under 20.6.4.98 NMAC. The listings for the selected waterbodies'
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highest attainable designated uses would now be livestock watering, wildlife habitat, marginal
warmwater aquatic life, and primary contact. A summary of the changes in designation for these
non-perennial portions can be found in Table VIII-1, NMED Exhibit 59.

10. Conclusions

The non-perennial UAA presented evidence that the current designated uses for several
classified non-perennial waterbodies are unattainable, with the exclusion of Calaveras Canyon
(20.6.4.108 NMAC) and Cox Canyon (20.6.4.208 NMAC). This conclusion is based on three
pieces of evidence: a designated use change will not result in the lowering of any known existing
uses; the designated uses are not attainable due to factor 40 C.F.R. § 131.10(g)(2) (NMED Exhibit
22), where natural low-flow, intermittent, or ephemeral conditions prevent attainment of the
current designated uses; and that the highest attainable use was determined to be consistent with
20.6.4.98 NMAC, as supported by both the NHD non-perennial water determination and the
evidence presented by the USFWS testimony during the 2005 Triennial Review.

The highest attainable uses for unclassified non-perennial waters that are established in
20.6.4.98 NMAC include: livestock watering, wildlife habitat, marginal warmwater aquatic life,
and primary contact.

The non-perennial UAA supports the removal of non-perennial reaches of tributaries from
the listed classified sections, and establishes the highest attainable uses under 20.6.4.98 NMAC.
As such, the Department is proposing amending the language to “perennial reaches of tributaries
to” within the appropriate classified sections to clarify language and ensure appropriate application
of the Standards NMED Exhibit 9. If amended, the non-perennial waters evaluated by the non-

perennial UAA would fall under 20.6.4.98 NMAC (unclassified, non-perennial surface waters of
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the state) with designated uses for: livestock watering, wildlife habitat, marginal warmwater
aquatic life, and primary contact.
V. AMENDMENTS ASSOCIATED WITH CRITERIA

A. Amendments to Hardness-Dependent Criteria Table (20.6.4.900(1) NMAC)

The Department proposes to amend the values in the acute and chronic hardness-based
metals criteria table located in 20.6.4.900(1)(3) NMAC consistent with the hardness-dependent
equations for acute and chronic aquatic life criteria.

Aquatic life criteria for some metals are based on bioavailability, limited, in part, by
hardness. The calculations for these criteria involve a standardized algorithm with variables
specially derived for each metal.

The table in this section uses the EPA’s national recommended aquatic life water quality
criteria or, in some cases, criteria independently adopted by the State. The criterion for a hardness-
based metal is specific to the water hardness (expressed as calcium carbonate, calculated from
calcium and magnesium) at the time of sample collection. Because hardness varies over time, this
leads to aquatic life metals criteria that can fluctuate. Due to these algorithms' complexity and the
potentially fluctuating criteria concentrations based on varying hardness concentrations in water,
the State’s water quality standards include a table in 20.6.4.900(1)(3) NMAC depicting the
graduating hardness levels with corresponding metals criteria to serve as a reference.

As part of the Triennial Review process, the Department verified the calculations for the
hardness-based table values. This review determined that the table value criteria for chromium 11l
and nickel had several errors. To fix these errors, the Department recalculated the equations using
Microsoft Excel. These equations, along with the equation parameters from the State’s water

quality standards (20.6.4.900(1)(1) and 20.6.4.900(1)(2) NMAC), were recalculated to ensure that
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the calculations were correct. In addition, staff ran the calculations manually to validate the
Microsoft Excel computations. The amended table as proposed in NMED Exhibit 9 reflects the
correct calculated criteria values for varying water hardness concentrations.

Apart from cadmium, as provided in the direct written testimony of Jennifer Fullam
(NMED Exhibit 4), the Department does not propose any change to the algorithms for hardness-
based aquatic life; therefore, implementation of the hardness-based criteria will not be affected.
Correcting the table value errors will provide consistency with calculated criteria and prevent the
misapplication of water quality standards, particularly regarding the NPDES permitting program.

B. Amendments to the State’s Ammonia Criteria (20.6.4.900(K), (L) and (M)
NMAC)

For aquatic life ammonia criteria as found in 20.6.4.900(K), (L) and (M) NMAC, the
Department proposes to update the criteria to be consistent with the federal aquatic life ambient
water quality criteria for total ammonia, including acute and chronic aquatic life criteria for Total
Ammonia Nitrogen (“TAN”).

40 C.F.R. § 131.11 (NMED Exhibit 25) requires that states adopt the following: the EPA’s
recommended criteria based on Section 304(a) of the CWA (33 U.S.C. § 1314) (NMED Exhibit
12) guidance; a modification of the EPA’s recommended criteria based on site-specific conditions;
or any other defensible scientific reasoning. If a state does not adopt the EPA’s recommended
criteria, then the state must provide reasoning for this decision. Additionally, states are required
to review new or updated recommended criteria during the triennial review of water quality
standards, in partial fulfillment of 40 C.F.R. § 131.20 (NMED Exhibit 21).

In August 2013, the EPA published an update to its national recommended freshwater

ammonia criteria for the protection of aquatic life (NMED Exhibit 61). Upon review of the EPA’s
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2013 recommended aquatic life criteria for ammonia, the Department is proposing to update the
State’s criteria accordingly.

The EPA based the updated ammonia criteria on the most recent scientific studies
incorporating toxicity data for freshwater mussels (unionid) and freshwater gill-breathing snails.
According to the EPA’s 2013 recommended criteria, the toxicity studies demonstrate that these
particular types of freshwater mussels and snails (including endangered species) are the most
sensitive species to ammonia. As a result, the new criteria are more stringent than the previous
aquatic life ammonia criteria (NMED Exhibit 61).

Although the EPA has updated the recommended criteria, the recommended exposure
duration remains the same. The acute criterion duration has a one-hour average, and the chronic
criterion has a 30-day average. The recommended acute criterion value for TAN is now 17 mg
TAN per liter (*mg/L) at a pH of 7 and 20 degrees Celsius (*°C”), and the recommended chronic
criterion for TAN is now 1.9 mg/L at a pH of 7 and 20°C, NMED Exhibit 61.

When water temperatures are greater than 15.7°C, the acute criterion value is determined
primarily by effects on freshwater unionid mussels. At temperatures lower than 15.7°C, the acute
criterion is based primarily on effects on Oncorhynchus spp. (agenusof fish in

the family Salmonidae) (NMED Exhibit 61).

The Department is proposing the adoption of the EPA’s recommendation to limit the
highest four-day average within the 30-day averaging period to be no more than 2.5 times the
criterion.

The new criteria, if adopted, would be more stringent and may impact permittees with

ammonia effluent limits.
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VI. CONCLUSION
The Department urges the Commission adopt the proposed amendments to the Standards,
filed as NMED Exhibit 9, based upon the testimony of the Department’s witnesses.

This concludes my direct testimony.
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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

IN THE MATTER OF: PROPOSED AMENDMENTS
TO STANDARDS FOR INTERSTATE AND WQCC 20-51(R)
INTRASTATE SURFACE WATERS
20.6.4 NMAC
DIRECT TECHNICAL TESTIMONY OF JENNIFER FULLAM
l. INTRODUCTION

My name is Jennifer Fullam, and | am presenting this written direct testimony (NMED
Exhibit 4) on behalf of the New Mexico Environment Department (“Department” or “NMED”)
in support of the Department’s proposed amendments to the State of New Mexico's Standards for
Interstate and Intrastate Surface Waters (“Standards”), codified as Title 20, Chapter 6, Part 4 of
the New Mexico Administrative Code (“NMAC”). Section 303(c)(1) of the federal Clean Water
Act (“CWA”) (33 U.S.C. § 1313) (EXHIBIT 11) requires that the State hold public hearings at
least once every three years to review and amend, as appropriate, its water quality standards. The
Department is proposing these amendments consistent with NMSA 1978, Section 74-6-6 (NMED
Exhibit 15), 20.1.6 NMAC, 20.6.4.10(A) NMAC, Section 303(c)(1) of the CWA (33 U.S.C. §
1313), and 40 Code of Federal Regulations (“C.F.R.”) Section 131.20 (NMED Exhibit 21) in
what is referred to as a “Triennial Review” of the State’s Water Quality Standards. My testimony
will provide supporting evidence for amendments being proposed by the Department that clarify
uses and criteria; provide testimony regarding proposed amendments for hardness-based criteria;
provide the supporting evidence for proposed designated use amendments for three classified
intermittent tributaries within Los Alamos National Laboratory (“LANL”); and finally, provide
evidence of the Department’s efforts to ensure compliance with the regulatory process, including

tribal outreach, stakeholder outreach and public engagement.
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1. QUALIFICATIONS

I am currently employed as the Standards, Planning and Reporting Team Supervisor and
serve as the Water Quality Standards Coordinator within the Department’s Surface Water Quality
Bureau (“SWQB”) and have been in this position for four years as of March 27, 2021. Within the
past four years | have served as an expert witness and provided testimony in three rulemaking
proceedings before the Water Quality Control Commission (“Commission” or “WQCC”). These
include designated aquatic life use amendments for Dog Canyon and Tecolote Creek; designated
aquatic life use and recreational use amendments for San Isidro Arroyo and tributaries to San Isidro
Arroyo within Lee Ranch Mine; and, adoption of the State’s first temporary standard for the City
of Raton’s Wastewater Treatment Facility. As part of these rulemakings, and as the Standards
Coordinator, | have filed amended rules with the State and the U.S. Environmental Protection
Agency (“EPA”) in accordance with state and federal regulations. In addition to rulemakings, |
have also provided technical review of the EPA-recommended criteria for aluminum, provided
review of work plans for potential Use Attainability Analyses (“UAAs”) submitted by third-parties
to the Department in accordance with 20.6.4.15(D) NMAC, overseen the filing and approval of
the Triennial Review which became effective in 2017, and participated in the updates to the State’s
Water Quality Management Plan/Continuing Planning Process, which was approved by the
Commission and EPA in 2020.

Overall, I have been with the Department for over 13 years. In addition to my current role,
I have served as an Environmental Scientist for the Ground Water Quality Bureau Pollution
Prevention Section and as the Delivery Prohibition Coordinator for the Petroleum Storage Tank
Bureau. Prior to my service with the Department, | was the Environment Department Director for

Tesuque Pueblo where, among other duties, | managed the surface and ground water quality
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programs including conducting the Triennial Review for the Pueblo’s surface water quality
standards. | also served as a Graduate Research Assistant with LANL investigating
polychlorinated biphenyl (“PCB”) exposure pathways in surface water and as a biologist and
Geographical Information System specialist with the Pueblo of Pojoaque.

I hold a Bachelor of Science degree from the University of New Mexico in Biology with a
minor in geography (emphasis in remote sensing and geographical information systems) and a
Master of Science degree from New Mexico Highlands University in Environmental Science and
Management. My publications include Gonzales, G. and Montoya, J. (Fullam), 2005.
Polychlorinated biphenyls (PCBs) in the Rio Grande Sampled Using Semi-Permeable Membrane
Devices LA-14200, and Fullam, J., 2008. Elk Habitat Utilization Within Lower Pinon Juniper
Forests of Tesuque Pueblo, New Mexico Highlands University Graduate Thesis. A copy of my
resume is included as NMED Exhibit 8. It is accurate and up-to-date.

I11.  DEFINITIONS ASSOCIATED WITH USES AND CRITERIA
A. Definitions Relating to Use (20.6.4.7 NMAC)
1. Attainable Use

The Department proposes to add language to the definition for *attainable use”
(20.6.4.7(A) NMAC) to aid in the implementation of Water Quality Standards. As written, the
definition for “attainable” does not clarify that it refers specifically to a type of use for a surface
water of the state. Other uses for surface waters of the state are “designated use” and “existing
use”, both of which include the word “use” in their definition to distinguish them from the common
usage of the word.

Pursuant to 40 C.F.R. § 131.10(d) (NMED Exhibit 22), at a minimum, uses are attainable

if they can be achieved by the imposition of effluent limits required under Sections 301(b) and 306
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of the CWA and cost-effective and reasonable best management practices for nonpoint source
control. In conjunction with the established existing use, the attainable use provides the minimum
level of water quality protection for a designated use. Amending the definition to include the word
“use” is consistent with the definitions for the other “uses” in the WQS: “designated use” and
“existing use”. Also, the addition of “use” to the definition of “attainable” provides clarity since
the term “attainable use” and the word “attainable” are referenced throughout 20.6.4 NMAC.

Since an attainable use is only the use that is achievable by the imposition of effluent limits,
it may not be equivalent to the designated use, which is the goal for the waterbody. In addition to
incorporating the word “use” into the definition, the Department is also proposing to add language
clarifying that an “attainable use” may or may not be as stringent as the designated use.

This amendment does not establish regulations, implement new processes, or affect the
implementation of the State’s Water Quality Standards.

2. Limited Aquatic Life

The Department proposes to amend language in the definition for “limited aquatic life”
(20.6.4.7(L) NMAC) to clarify that this designated aquatic life use is not limited in application
only to ephemeral or intermittent waters.

As applied in the Standards, the definition for “limited aquatic life” is a subcategory of the
designated aquatic life uses. The “limited aquatic life” definition states that the use supports
aquatic life adapted to utilize a series of potentially limiting circumstances, including, but not
limited to, hydrologically limiting environments such as those found in ephemeral and intermittent
tributaries.

Some waters, based on one of the factors under 40 C.F.R. § 131.10(g) (NMED Exhibit

22), may not be able to attain an aquatic life use with criteria more stringent than limited aquatic
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life. This may or may not depend on the hydrologic regime. The language in this definition, as
currently written, specifically identifies “ephemeral” or “intermittent” waters as limiting and is not
entirely consistent with the language under 40 C.F.R. 8 131.10(g) (NMED Exhibit 22), which
describes, in part, “low-flow” conditions. The specification of “ephemeral or intermittent water”
may preclude adequate protections for those perennial (i.e. — not ephemeral or intermittent) waters
with limited aquatic life as the highest attainable use. The current language is also inconsistent
with other classified waters with a designated limited aquatic life use, for example the perennial
reaches of Sulphur Creek (20.6.4.124 NMAC).

Removing the reference to intermittent and ephemeral waters and replacing it with term
“low-flow” prevents an implied exclusion of perennial waters. This amendment will aid in
implementing and applying this aquatic life use, which is not based entirely on the hydrologic
regime.

3. Marginal Coldwater

The Department proposes to amend language in the definition for “marginal coldwater”
(20.6.4.7(M) NMAC) to clarify that this designated use is not limited to ephemeral or intermittent
waters, and to include those conditions that distinguish it from a coldwater aquatic life use
designation.

The reference to hydrologic condition in the definition for marginal coldwater originated
when the language in the water quality standards migrated from “fishery” to *“aquatic life”
designated uses in 2005. What is currently referred to as “marginal coldwater” is equivalent to
“marginal coldwater fishery.” The definition of “marginal coldwater fishery”, as found in
20.6.1.1007 NMAC prior to 2005, in part, “means a stream reach, lake or impoundment known to

support a coldwater fish population during at least some portion of the year...”. This designated
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use was, in pa