STATE OF NEW MEXICO
BEFORE THE WATER QUALITY CONTROL COMMISSION

IN THE MATTER OF PROPOSED
AMENDMENTS TO GROUND
AND SURFACE WATER PROTECTION No. WQCC 17-03 (R)
REGULATIONS, 20.6.2 NMAC

AMIGOS BRAVOS’S AND GILA RESOURCES INFORMATION PROJECT’S
MOTION TO DISMISS IN PART THE NEW MEXICO ENVIRONMENT
DEPARTMENT’S PETITION TO AMEND 20.6.2 NMAC.

Pursuant to 20.1.6.207 NMAC and the Revised Procedural Order issued on June 2, 2017,
Amigos Bravos and Gila Resources Information Project (“AB/GRIP™) file this Motion to Dismiss
in Part the New Mexico Environment Department's (“NMED ) Petition to Amend 20.6.2 NMAC.
Due to the nature of this motion, concurrence was not sought. The Commission should dismiss
NMED’s Petition in part because its proposed amendments to remove the five-year variance limit,
to change the current regulatory definition for discharge permit modification, and to add a new
agency action of “discharge permit amendment” violate the Water Quality Act.

Introduction.

NMED filed its first Petition to Amend the Ground and Surface Water Protection
Regulations (20.6.2 NMAC) on March 22, 2017 with the Water Quality Control Commission
(*WQCC” or “commission”). After a procedural motion to dismiss filed by the New Mexico
Environmental Law Center (“NMELC"), NMED withdrew its Petition on April 19, 2017. NMED
filed a second Petition to Amend the Ground and Surface Water Protection Regulations (“Petition
to Amend” or “Petition”) on May 1, 2017. NMED then filed an “Amended Petition” on July 27,
2017, and a subsequent “Corrected Amended Petition” on August 7, 2017. A hearing on NMED’s

Petition has been set for November 14, 2017.



New Mexico Ground and Surface Water Protection Statutorv and Regulatory Background,
Ground water in New Mexico “belongs to the public.” NMSA 1978, § 72-12-1 (2003).

Our state’s ground water does not belong to the owners of private property above ground water.
While individuals and entities may use ground water for “beneficial use,” subject to appropriate
authorization from the State, id., ground water in New Mexico is a public resource to be
protected. Additionally, the Constitution declares that “water and other natural resources of
this state” are *of fundamental importance to the public interest, health, safety and the
general welfare.” N.M. Const. art. XX, § 21. Public water in New Mexico is held in trust by
the State for the benefit of the public. New Mexico v. G.E., 467 F.3d 1223, 1243 (10th Cir.
2006). The pollution of public water in New Mexico is also a criminal public nuisance.
NMSA 1978, §30-8-2 (1993). The great public importance of water, as evidenced at all
levels of New Mexico law, led the New Mexico Supreme Court, in Kaiser Steel Corp. v.

W. §. Ranch Co., to declare:

Our entire state has only enough water to supply its most urgent needs. Water
conservation and preservation is of utmost importance. Its utilization for
maximum benefits is a requirement second to none, not only for progress, but
for survival.

1970-NMSC-043,91 5, 81 N.M. 414, 417; see also, e.g, NMSA 1978, § 74-1-
12(A) (1999) (describing water as “the state's most precious resource™).

The Water Quality Act (“WQA™ or “Act”) is the primary statutory mechanism by which
ground water in our state is protected and by which the public can participate in the permitting
process for the State’s most precious public resource. The objective of the Act is to prevent and
abate water pollution. Bokum Res. Corp. v. N.M. Water Quality Control Comm'n, 1979-NMSC-

090, 9 59, 93 N.M. 546. The WQCC’s statutory authority and mandate comes from the Water



Quality Act, NMSA 1978, Sections 74-6-1 through 74-6-17 (1967, as amended through
2013)(*WQA” or “Act”). To carry out the Act’s broad remedial purpose, the Act requires the
WQCC to “adopt, promulgate and publish regulations to prevent or abate water pollution in the
state.” NMSA 1978, Section 74-6-4(E) (2009). It further authorizes the WQCC to adopt
regulations to “require persons to obtain from a ‘constituent agency...a permit for the discharge
of any water contaminant...” that may pollute ground or surface waters of the state.! NMSA
1978, Section 74-6-5(A) (2009).

The Act also mandates that the WQCC “adopt water quality standards for surface and
ground waters of the state based on credible scientific data and other evidence appropriate under
the Water Quality Act.” NMSA 1978, Section 74-6-4(D). The Act prohibits NMED and other
constituent agencies from permitting any discharge that “would cause or contribute to water
contaminant levels in excess of any state or federal standard...at any place of withdrawal of
[ground] water for present or reasonably foreseeable future use.” NMSA 1978, Section 74-6-
5(E)(3) (2009).

The WQA further authorizes the WQCC to promulgate procedures, by regulation, for the
“issuance or modification of a permit” and for the “issuance of renewals of permits.” NMSA 1978,
§ 74-6-5(F). The Act expressly authorizes NMED to perform the following actions: deny a permit,
terminate a permit, modify a permit, or grant a permit subject to a condition. See NMSA 1978, §
74-6-5(M), (N).

Finally, the Act authorizes the following regarding variances, in pertinent part:

[The WQCC] may grant an individual variance from any regulation of the commission
whenever it is found that compliance with the regulation will impose an unreasonable burden

' NMED is a “constituent agency”; “water contaminant” means “any substance that could alter,
if discharged or spilled, the physical, chemical, biological or radiological qualities of water.”
NMSA 1978, Sections 74-6-2(B) and (K)(1) (2003).
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upon any lawful business, occupation or activity. The commission may only grant a variance
conditioned upon a person effecting a particular abatement of water pollution within a
reasonable period of time. Any variance shall be granted for the period of time specified by
the commission. The commission shall adopt regulations specifying the procedure under
which variances may be sought, which regulations shall provide for the holding of a public
hearing before any variance may be granted.

NMSA 1978, Section 74-6-4(H) (emphasis added).

The WQCC first adopted regulations for the protection of ground and surface water in
1967. Ten years later, the WQCC adopted detailed regulations to control the discharge of water
contaminants and prevent ground water pollution. 20.6.2.2 through 20.6.2.3114 NMAC. The
commission also adopted numeric human health and other water quality standards for ground
water, which are codified at 20.6.2.3103 NMAC. New Mexico’s regulations for ground and
surface water protection have undergone numerous amendments over the past thirty-six (36) years.
Current regulations for facilities to request a discharge permit, modification or renewal can be
found at 20.6.2.3106-3114 NMAC. Current regulations for permitted facilities to request a
variance from regulations can be found at 20.6.2.1210 NMAC.

ARGUMENT
I. The Commission Should Dismiss in Part NMED’s Petition to Amend 20.6.2 NMAC
Because Its Proposed Amendment to Remove the Five-Year Limitation of
Variances Violates the Water Quality Act.
A. Statutory and Regulatory History of Variances.

Section 74-6-4(H) of the Act authorizes the WQCC to permit poilution only on a case-by-
case basis, and only after the WQCC has conducted a public hearing at which the petitioner
meets a specific statutory burden. Thus, the Legislature clearly understood that water pollution
may unfortunately be inevitable given the nature of certain industries and the limits of today’s

technology and sought to provide a temporary relief mechanism for regulated entities. Variances

allow industries and others to temporarily avoid strict compliance with regulations while the



regulated entity determines how to abate pollution, but only when necessary and justified by site-
specific circumstances. Under the Act, variance proceedings are adjudicatory. This assures that
due process is provided not only to the regulated entity who wants to avoid regulation, but also to
others who may be adversely affected if the variance is granted.

The Legislature also placed a limit on the duration of variances. The WQA states that,
“The commission may only grant a variance conditioned upon a person effecting a particular
abatement of water pollution within a reasonable period of time.” NMSA 1978, Section 74-6-
4(H) (emphasis added). Both the face of the Act and its express purpose make clear that the
Legislature never intended the issuance of “forever variances” for the life of a permitted facility
so that industry could pollute New Mexico’s most precious public resource in perpetuity.

Additionally, it is important to note the history behind the enactment 0f 20.6.2.1210
NMAC and how the WQCC has interpreted “a reasonable period of time.” As previously stated,
the WQCC first promulgated implementing regulations for the Act in 1967. In 1968, Regulation
No. 5, “Procedure for Requesting a Variance,” was promulgated, providing the variance
mechanism to regulated entities.* A few years later, the WQCC amended Regulation No. 5 to
limit variances to one year.> In 1981, the WQCC aligned the duration of variances with the

duration of discharge permits by extending the variance limit from one year to five years. 1-

2 New Mexico Commission of Public Records; New Mexico State Records Center and Archives
series 5; Administrative Law Division Formerly Known as Rules Division subseries 5.1; Agency
Historic Rules Collection sub-series 5.1.177; Rules — Water Quality Control Commission, Box
no. 267. See Exhibit A.

3 New Mexico Commission of Public Records; New Mexico State Records Center and Archives
series 5; Administrative Law Division Formerly Known as Rules Division subseries 5.1; Agency
Historic Rules Collection sub-series 5.1.177; Rules — Water Quality Control Commission, Box
no. 267. See Exhibit B.



210(D)(9) NMAC (1981).* This is because the WQA does not authorize a variance to exceed the
term of a permit. § 74-6-5(1). The five year limit for variances has remained in effect since
1981, though both the Act and 20.6.2 NMAC have undergone numerous amendments over the
past thirty-six (36) years.

B. NMED’s Proposed Amendment to Remove the Five-Year Variance Limit
Violates the Water Quality Act.

Under NMED’s recently proposed amendment, a variance could be granted for the “/ife
of a facility.” NMED “Hit List for Regulation Changes as discussed on 11/9/2015,” attached as
Exhibit C (emphasis added); NMED’s Notice of Intent to Present Technical Testimony, Exhibit
13, page 14, lines 11-12 (September 11, 2017) (“Implementation of this proposed revision would
allow for a variance to be issued in alignment with the length of time a petitioner intended to
operate the facility for which the variance is sought”) (emphasis added). Therefore, a facility
expected to operate for over 100 years could receive a variance to pollute New Mexico’s most
precious public resource for over 100 years. There can be no doubt that this violates both the
Water Quality Act’s purpose of preventing and abating pollution of ground water and the
“reasonable period of time” limitation of Section 74-6-4(H).

Additionally, the WQA provides that a variance “may not be extended or renewed unless
a new petition is filed and a public hearing is held.” Id. (emphasis added). Therefore, when a
facility submits a petition for an initial variance, renewal or extension of a variance, a public

hearing must be held. Under NMED’s proposed amendment to remove the five-year limit for

* New Mexico Commission of Public Records; New Mexico State Records Center and Archives
series 5; Administrative Law Division Formerly Known as Rules Division subseries 5.1; Agency
Historic Rules Collection sub-series 5.1.177; Rules — Water Quality Control Commission, Box
no. 267. See Exhibit D.



variances, NMED would instead conduct an internal administrative review of the “forever
variance” every 5 years to determine compliance and continuance of the variance. This proposed
internal review would be the functional equivalent of a variance renewal or extension, and
therefore a public hearing must be held on any decisions to continue, renew or extend a variance.
The statutory requirement of holding a public hearing for variance issuance, renewal or extension
cannot be changed by regulatory amendment. “If there is a conflict or inconsistency between
statutes and regulations promulgated by an agency, the language of the statutes prevail,” and not
the language of the regulation. Jones v. Empl. Serv. Div. of Human Serv. Dep't, 1980-NMSC-
120, § 3,95 N.M. 97, 98.

The removal of the five-year variance limit would have a number of consequences
resulting in violation of the WQA. First, a variance would outlive a discharge permit. This is
not permitted under the Act. Second, the removal of the five-year variance limit would authorize
NMED to eliminate the mandatory holding of a public hearing on petitions for variances
(whether new petitions, extension petitions, or renewal petitions) by issuing variances “for the
life of the facility”. This too violates the Act.

Third and finally, NMED’s proposed amendments to conduct a five-year internal
compliance and continuance review of a “forever variance” and to allow any person to request a
hearing on the five-year compliance review report fail to remedy the unlawfulness of its
proposed removal of the five-year variance limit. Requests for a public hearing on a five-year
variance compliance and continuance report would not be mandatory under NMED’s proposed

amendments, thereby violating the Act.



II. The Commission Should Dismiss in Part NMED’s Petition to Amend 20.6.2 NMAC
Because Its Proposed Amendments to Change the Current Regulatory Definition
of Discharge Permit Amendment and to Add a New Agency Action Violate the
Water Quality Act.

A. Statutory Authority for Discharge Permit Modifications and Amendments.
The WQA expressly authorizes NMED to perform the following actions: deny a permit,
terminate a permit, modify a permit, or grant a permit subject to a condition. See NMSA 1978, §
74-6-5(M), (N). (emphasis added). Section 74-6-5(M) of the Act provides the following criteria
for when a permit can be modified:

A permit may be terminated or modified by the constituent agency that issued the permit
prior to its date of expiration for any of the following causes:

1) Violation of any condition of the permit;

2) Obtaining the permit by misrepresentation or failure to disclose fully all relevant
facts;

3) Violation of any provisions of the WQA or any applicable regulations, standard of
performance or water quality standards;

4) Violation of any applicable state or federal effluent regulations or limitations; or

5) Change in any condition that requires either a temporary or permanent reduction
or elimination of the permitted discharge

Id. (emphasis added). The section therefore provides a definition for permit modification as
follows:
A permit modification results from the violation of any condition of the permit, from
obtaining the permit by misrepresentation or failure to disclose fully all relevant facts;
from violation of any provisions of the WQA or any applicable regulations, standard of
performance or water quality standards; from violation of any applicable state or federal
effluent regulations or limitations; or from a change in any condition that requires either a
temporary or penmanent reduction or elimination of the permitted discharge.
Because the Act already provides the criteria for when a permit may be modified, and
thereby a definition for permit modification, the Act does not authorize the WQCC to do so

through the promulgation of regulations. The Legislature clearly did not intend for the WQCC to

promulgate regulations specifying when a permit may be modified. Ifit had, the Legislature



would have expressly stated that intent in the Act, similar to the New Mexico Air Quality
Control Act and the New Mexico Solid Waste Act. Under the New Mexico Air Quality Control
Act, the Legislature expressly authorized the environmental improvement board to promuigate
regulations that require “specification of the conditions under which the operating permit may be
terminated, modified or revoked and reissued.” NMSA 1978, Section 74-2-7(B)(11)(c). And
under the New Mexico Solid Waste Act, the Legislature expressly authorized the board to “adopt
regulations setting forth procedures and requirements for the director’s review and action on a
permittee’s application to modify a permit.” NMSA 1978, Section 74-9-25.

The WQA, however, does authorize the WQCC to promulgate procedures, by regulation,
for notice of the “issuance or modification of a permit,” the “issuance of renewals of permits,”
NMSA 1978, Section 74-6-5(F) {emphasis added), and NMED’s decision to modify a permit.
NMSA 1978, Section 74-6-5(N). Finally, the Act authorizes the WQCC to provide, by
regulation, “[a] schedule of fees for permits, not exceeding the estimated cost of investigation
and issuance, modification and renewal of permits.” NMSA 1978, Section 74-6-5(K) (emphasis
added).’

Even though the Act already defines what a discharge permit modification is, the WQCC
confusingly promulgated a different definition that conflicts with Section 74-6-5(M). Under
20.6.2.7.P NMAC, a discharge permit modification means:

[a] change to the requirements of a discharge permit that result from a change in the

location of the discharge, a significant increase in the quantity of the discharge, a
significant change in the quality of the discharge; or as required by the secretary.”

* The Act may also authorize the WQCC to promulgate regulations for how a permitted facility
may request a discharge permit modification, pursuant to NMSA 1978, Section 74-6-5(H).
Regulations pertaining to how a permitted facility may request a discharge permit modification
can be found at 20.6.2.3106 NMAC. Regulations pertaining to the public notice of discharge
permit modification requests can be found at 20.6.2.3108 NMAC. Regulations pertaining to
public notice of NMED’s decision to modify a permit can be found at 20.6.2.3109 NMAC.
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The WQCC’s regulatory definition severely narrows the statutory definition for permit
modification. Again, “If there is a conflict or inconsistency between statutes and regulations
promulgated by an agency, the language of the statutes prevail,” and not the language of the
regulation. Jones v. Empl. Serv. Div. of Human Serv. Dep't, 1980-NMSC-120, § 3; 95 N.M. 97,
98.

B. NMED’s Proposed Amendment to Change the Current Regulatory
Definition for Discharge Permit Modification Violates the Water Quality Act.

NMED has proposed changing the current regulatory definition for discharge permit
modification. Because the Act already defines what a discharge permit modification is and does
not authorize the WQCC to promulgate regulations defining permit modification or specifying
the criteria for when a permit may be modified, both the current and NMED's proposed
definition for permit modification are unlawful. § 74-6-5(M); NMSA 1978, Section 74-6-4(C)
(the commission “[s]hall not adopt or promulgate a standard or regulation that exceeds a grant of

rulemaking authority”).

C. NMED’s Proposed Amendment to Add a New Agency Action for Discharge
Permit Amendment Violates the Water Quality Act.

NMED has also proposed an amendment to add a new agency action to 20.6.2 NMAC.
This new agency action is referred to as a “discharge permit amendment™ and is not currently
authorized under the WQA. Again, the WQA expressly authorizes NMED to perform only the
following actions: deny a permit, terminate a permit, modify a permit, or grant a permit subject
to a condition. See NMSA 1978, § 74-6-5(M), (N). (emphasis added). The statutory definition
of “modification” found in § 74-6-5(M) does not state that an “amendment” is a type of
“modification.” If the Legislature had intended to create a two-tiered system of “major™ and

“minor” modifications it would have expressly done so, like it did in the New Mexico Hazardous
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Waste Act. See NMSA 1978, Section 74-4-4.2(H), (I). The proposed agency action and
definition both clearly violate the WQA because they exceed the authority of the WQCC under
the Act. The proposed agency action and definition also violate the current regulatory definition
for discharge permit modification. The current definition for modification does not state that an
“amendment” is a type of modification that does not require similar public notice, comment and
hearing opportunities. 20.6.2.7.P NMAC.

Finally, NMED concedes that it has been approving changes to permits that constitute a
modification under both the statutory and regulatory definitions without the required public
notice, comment, or hearing. See NMED’s Statement of Reasons For Proposed Amendments to
20.6.2 NMAC, reason #3 (May 1, 2017); NMED’s Notice of Intent to Present Technical
Testimony, Exhibit 13, page 5, lines 8-11 (September 11, 2017); AB/GRIP’s Notice of Intent to
Present Technical Testimony, Exhibit A. The WQCC has no statutory authority to legitimize
NMED’s unlawful practice.

CONCLUSION

“Statutes create administrative agencies, and agencies are limited to the power and
authority that is expressly granted and necessarily implied by statute.” fin re PNM Elec. Servs.,
1998-NMSC-17, § 10, 125 N.M. 302. Accordingly, the WQCC cannot adopt NMED’s proposed
amendments discussed above because they violate the Water Quality Act’s fundamental purpose,
which is to prevent and abate water pollution, and the Act itself for the above-discussed reasons.

The Commission may reject any petition, or parts thereof, regardless of whether NMED or
another party submits it. NMSA 1978, Section 74-6-6(B) (the Commission’s “denial of...a
petition shall not be subject to judicial review™); NMSA 1978, Section 74-6-9(F) (providing that

constituent agencies, such as NMED, may “on the same basis as any other person, recommend and
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propose regulations and standards for promulgation by the commission™). Because NMED’s

proposed amendments violate the WQA, the Commission should grant AB/GRIP’s Motion to

Dismiss in Part.

Dated: September 29, 2017

Respectfully submitted,

New Mexico Environmental Law Center

Jaimie Park

Douglas Meiklejohn

Eric Jantz

Jonathan Block

1405 Luisa St., Suite 5

Santa Fe, NM 875035

(505) 989-9022

Attorneys for Amigos Bravos & GRIP
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CERTIFICATE OF SERVICE

[ certify that a copy of the foregoing Motion to Dismiss in Part was served on September
29%. 2017 via electronic mail to the following:

Ms. Pam Castaneda, Administrator
Water Quality Control Commission
Room N-2168, Runnels Building
1190 St. Francis Dr.

Santa Fe, NM 87505
Pam.Castaneda(a state.nm.us

New Mexico Environment
Department

Office of General Counsel
Lara Katz

John Verheul

Lara.Katz(a state.nm.us
John.Verheul@ state.nm.us
P.O. Box 5469

Santa Fe, New Mexico 87502

Timothy A. Dolan

Office of Laboratory Counsel
P.O. Box 1663, MS Al187
Los Alamos, NM 87544
tdolani@ lanl.gov

Michael Bowen
Executive Director
1470 St. Francis Drive
Santa Fe, NM 87505
nmimaid comeast.net

William Brancard

Cheryl Bada

1220 South St. Francis Dr.

Bill.Brancard{a state.nm.us
Cheryl.Badaia state.nm.us

Russell Church, President
NMML EQA Subsection
NM Municipal League
P.O. Box 846

Santa Fe, NM 87504
rchurchia redris er.ore

e -

Jaimie Park, Attorney for AB/GRIP

Pete Domenici

Lorraine Hollingsworth

320 Gold St. SW, Ste. 1000
Albuquerque, NM 87102
pdomeniciiz domenicilaw.com
lhollingsworthi@domenicilaw.com

Lou Rose

Karie Olson

P.O. Box 2307

Santa Fe, NM 87504
Irose(@montand.com
kolson{i montand.com

William C. Olson

14 Cosmic Way

Lamy, NM
bitljeanie.olsonig gmail.com

Dalva L. Moellenberg
Gallagher & Kennedy, P.A.
1239 Paseo de Peralta
Santa Fe, NM

DLMa gknet.com

Michael L. Casillo

1500 W. Perimeter Rd., Suite 1500
Joint Base Andrews, MD 20762
michael.Leasillo2.civig mail.mil

Stuart R. Butzier

Christina C. Sheehan

American Magnesium, LLC

Rio Grande Resources Corporation
New Mexico Copper Corporation
P.O.Box 2168
Albuguerque, NM 87103-2168
swart.butzier’a modrall.com
christina.sheehan@modratl.com
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Regulatlon No. 5 - Procedure for Requesting a Variance

I. APPLICATION. Applications for variancesipgrsuant to Section

75-39-4 G, N.M.S.A. 1953 Comp., shall be addressed in writing to the

Chairman of the Commission and shall contain the following informa-
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Requlation from which a variance is sought; o 2
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Name of applicant; o #
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facilities [including capital costs and annual operation and

maintenance costs for such treatment];
Reasons or justifications for the variance; :
: I

Period of time for which variance is desired.
]

II. COMMISSION ACTION. The Commission shall act upon the

variance application within 30 days after receipt, and shall inform

the applicant of its decision in writing, the decision to be served
personally or by registered mail. If the application is denied, in

whole or in part, the denial shall include a statement explaining

the grounds for the action, together with a copy of this regulation.

III. PROCEDURE FOR REVIEW. An applicant dissatisfied with

Commission action upon an application for variance may secure |
administrative review thereof by filing a request for review with
- !

the Commission in writing within 30 days after the entry of the,

Commission's decision. )
: EXHIBIT

i A
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After written request for hearing has been filed, the Commission
shall;notify the applicant by certified mail return receipt regquested
or by personal service of the hearing. The notice shall include the
time, place, date of the hearing, which time shall be not less than
.lb nor more than 30 days from the date of filing of the request for
hearing, provided that the Commission may for good cause or upon re-
quest of the applicant set the hearing for a later date.

Hearings shall be conducted in Santa Fe, provided, hjwever, that
upon stipulation of the Commission and the applicant the hearing may
be conducted elseghere. |

IV. |CONDUCT OF THE HEARING. Hearings for administr%tive Feview
of Commission action on applications for variance shall be conducted
by at least a quorum of the Commission members or by a Hearing Officer
designated by the Commission. A complete record of the proceedings
shall be kept, but the Commission need not arrange to transcribe |
shorthand notes or sounfd recordings unless the hearing is conducted
by a Hearing Officer or the transcript is requested by a party. EIn
the latter case the cost of any transcript shall be borne by the |
applicant.

V. PROCEDURES -~ EVIDENCE. 1In the conduct of review proceedings:

A. irrelevant, incompetent, immaterial, or unduly repetitious
evidence shall be excluded. The rules of evidence as applied in non-
jury civil cases in the District Courts of New Mexico shall be
followed. When necessary to ascertain facts not reasonably suscgptible
of proof under those rules, evidence not admissible thereunder may
be admitted, except where precluded by statute, if it is of a type
commonly relied upon by reasonably prudent men in the conduct of

their affairs.
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The Commission shall give effect to the rules of privilege!recoqnized-by :
law. Objections to evidentiary offers may be made, and should be :
noted in the record. No greater exclusionary effect shall be given
any ruie or privilege than would obtain in an action in court. Sub-
ject to these requirements, when a hearing will be expedited and the
interests of the parties will not be prejudiced substantially, any
part of the evidence may be received in written form;

B. 'all evidence, including any records, investigation reports
and documents in the possession of the Commission, of which it desires
to avail itself as evidence in making a decision, shall be offered
and made a part of the record in the proceeding, and no other factual
information or evidence shall be considered, except as provided 'in
"Paragraphs C and D of this section. Documentary evidence may be
received in evidence in the form of copies of excerpts, or by specific
citation to page numbers in published documents;

C. the parties and the Commission shall have the righE tocall
and examine witnesses, to introduce exhibits, to cross-examine wit—
nesses who testify, and to submit rebuttal evidence;

D. official notice may be taken of all facts of which judicial
notice may be taken and of other facts within the specilized knowledge
of the Commission, but whenever the Commission take official notice
of a fact, the noticed fact and its source shall be stated at the
earliest practicable time, but before the final report or decision,
and any party shall on timely request be afforded an opportunitylto
show the contrary;'

E. the experience, technical competence, and specialized know-
ledge of the commission and its staff may be utilized in the evalua-

£

tion of the evidence:
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F. any party shall at all times hgve the right to be repre-
sented by counsel, provided that such counsel is duly licensed to
practice law in the State of New Mexico and is in good standing; and

' G. 1if a pefson who has requested a hearing does not appear
and no continuance has been granted, the Commission may hear the
evidence of such witnesses as may have appeared, and the Commission
may proceed to consider the matter and dispose of it on the basis of
the evidence before it.

VI. DECISION OF THE COMMISSION. The final decision of the
Commission, after administrative review, shall-be in writing and
shall be entered within 60 days after the hearing. Parties shall be
notified either personally or by mail of any decisions or drder) A
"copy of the decision or Order shall be delivered or mailed [forthwith

to each party or to his attorney of record.

Adopted by the New Mexico

Water Duality Control Commission
This ll1th Day of June |
1968 Anno Pomini at Santa Fe,
New Mexico
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Regulation No. 5 - Procedures for Requesting a Variance--Hearing
I. DEFINITION.--As used in this requlation, "petitioner™
means a person seeking a variance from a regulation of the
cormission pursuant to Section 75-39~4 (G), NMSA, 1953 Comp.
II. PETITIONS.--
A. Any person seeking a variance from a regulation of
the commission pursuant to Section 75-39-4 (G), NMSA, 1953 Comp.,
shall do so by filing a written petition with the commission.
B. Petitions shall:

(1) state the petitioner's name and address;:

(2) state the date of the petition;

(3) describe the facility or activity for which
the variance is sought;

{4) state the address or description of the pro-
perty upon which the facility is located;

(5) describe the water body or water course affected
by the discharge;

{(6) identify the requlation of the commission from
which the variance is sought;

(7) state in detail the extent to which the petitioner
wishes to vary from the regulation;

(8) state why the petitioner believes that compliance
with regulation will impose an unreasonable burden upon his activity;
and

(9) state the period of time for which the variance is

desired. L :




C. The petitioner may submit with his petition any
relevant documents or material which the petitioner believes would
support his petition.

III. ACTION BY COMMISSION.--Within fifteen (15) days after
the receipt of the petition by the commission, the commission
shall notify the petitioner by certified mail of the date, time,
and place of the public hearing.

IVv. NOTICE.=-~

A. At least fifteen (15) days prior to each hearing
date, the commission shall publish notice of the date, time,
pPlace and subject of the variance hearing in a newspaper of gen-
eral circulation in the county in which the facility is located
and in a newspaper of general circulation in the state. The
notice shall also state the water course or water body affected.

B, The commission shall maintain a file of persons in-
terested in variance hearings and shall make a reasonable effort
to notify them by mail o6f the date, time, place, and subject of
scheduled public hearings.

V. HEARINGS--ACTION BY COMMISSION-WRITTEN ORDER.--

A. Public hearings shall be held not less than twenty
(20) days nor more than sixty (60) days from the date the commission
mails the notice of the hearing to the petitioner.

B. Public hearings shall be held in Santa Fe unless the
commission and the petitioner agree upon another site in the state.

C. The commission may designate a hearing officer to take

evidence at the hearing.



D. A record shall-be made at each hearing, the cost
of which shall be borne by the Health and Social Services De-
partment. Transcript costs shall be paid by those persons re-
questing transcripts. If the hearing is conducted by a hearing
officer designated by the commission, a transcript shall be pre-
pared and the cost of providing transcripts to the commission
members shall be borne by the Health and Social Services Department,

E. In variance hearings, the technical rules of evi-
dence and the rules of civil procedure shall not apply, but the
hearings shall be conducted so that all relevant views are amply
and fairly presented without undue repetition. The commission
may require reasonable substantiation of statements or records
tendered and may require any view to be stated in writing when the
circumstances justify.

F, The commission shall allow all persons a reasonable
opportunity at a hearing to submit written and oral evidence and
arguments and to introduce exhibits.

G. The commission shall allow reasonable cross-examina
tion of persons who testify at a hearing by persons who have sub-
mitted a written request to do so. Requests must be submitted to
the chairman of the commission by 4:00 p.m. on the day before each
hearing.

H. The petitioner and the commission shall have the right
to call and examine witnesses, introduce exhibits, and cross-examine

anyone who testifies,
g :id
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I. A petitioner may represent himself at the hearing
or be represented by any other individual.
J. The commission may grant the requested variance,
in whole or in part, or may deny the variance. Any action taken
by the commission shall be by written order entered within sixty
(60) days after the hearing. A copy of the order shall be mailed
to the petitioner. Aall persons appearing or represented at the
hearing shall be mailed notice of the commission's action,
K. The commission shall not grant a variance for a
period of time in excess of one year,
L. Orders of the commission shall:
(1) state the petitioner'’s name and address;
(2) state the date the order is made;
(3) describe the facility for which the variance
is sought;
(4) identify the regulation of the commission from
which the variance was sought;
(5) state the decision of the commission;
(6) if a variance is granted, state the period of
time for which it is granted; and
(7) state the reasons for the commission's decision.
M. The commission shall maintain a file of all orders
made by the commission, The file shall be open for public inspection.
VI. EFFECT OF ORDER OF COMMISSION--FAILURE TO APPEAR AT
HEARINGS .--
A. An order of the commission is final and bars the peti-
tioner from petitioning for the same variance without special per-

mission from the commission. The commission may consider, among

-8~



other things, the development of new information and techniques
to be sufficient justification for a second petition,

B. If the petitioner, or his authorized representa-
tive, fails to appear at the public hearing on the variance peti-
tion, the commission shall proceed with the hearing on the basis of
the petition.

C. A variance may not be extended or renewed unless a
new petition is filed and processed in accordance with the procedures
established by this regulation.

VIiI., TIMELINESS.--

A. When the last day for performing an act falls on
Saturday, Sunday, or a legal, state, or national holiday, the per-
formance of the act is timely if performed on the next succeeding
day which is not a Saturday, Sunday, or a legal, state or national
holiday.

B. Except as provided in subsection V (G), all matters
required to be filed or mailed under this regulation are timely if

deposited in the United States mail on or before the required date.

Adopted by the New Mexico
Water Quality Control Commission

This 29th day of September
1970 Anno Domini at Santa Fe,

New Mexico
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STATE COMMISSION OF
PUBLIC RECORDS & ARCHIVES

for perjury or for giving a false statement.

1-210. VARIANCE PETITIONS.-—-—

A. Any person seeking a variance from a
regulation of ‘the commission purswant to Section
74~-6-4(G) NMSA 1978, shall do so by filing a written
petition with the commission. The petitioner may
submit with his petition any relevant documents or
material which the petitioner believes would support
his petition. Petitions shall:

] state the petitioner's name and
address;

2. state the date of the petition;

3. descrike the facility or activity
for which the variance is sought;

4. state the address or description
cf the property upon which the facility is located;

58 describe the water bodv or
watercourse affected by the discharge;

6. identify the regulation of the
commission from which the variance is sought;

75 state in detail the extent to
which the petitioner wishes to wvary from the
regulation;

8. state why the petitioner believes
that compliance with the regulation will impose an
unreasonable burden upon his activity; and

9. state the period of time for which
the variance is desired.

B. Within sixty days after the receipt of
the petition by the commission, the commission shall
review the petition to determine whether to grant or
deny a public hearing on the petition. Within fifteen
davs after commission determination to grant or deny a
public hearing, +the commission shall notify the
petitioner by certified mail of the determination. If

woce 77-1 -7-
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+ the commission refuses to grant a public hearing, then
'~ the petition shall be denied.

(85, If the commission grants a public
hearing, at least thirty days prior to each hearing
date, the commission shall publish notice of the date,
time, place and subject of the variance hearing in a
newspaper of general circulation in the county in which
the facility is located and in a newspaper of general
circulation in the state. The notice shall also state
the watercourse or water body affected. The commission
shall maintain a file of persons interested in variance
hearings and shall make a reasonable effort to notify

them by mail of the date, time, place and subject of
scheduled public hearings.

D. 1. Public hearings shall be held not
less than thirty days nor more than ninety days from
the date the commission mails the notice of granting
the hearing to the petitioner.

2. Public hearings shall be held in
Santa Fe unless the commission and the petitioner agree
upon another site in the state.

353 The commission may designate a
hearing officer to take evidence at the hearing.

4. A record shall be nade at each
hearing, the cost of which shall be borne by the
Environmental Improvement Division. Transcript costs
shall be paid by those persons reguesting transcripts,
If the hearing is conducted by a hearing officer
designated by the commission, a transcript shall be
prepared and the cost of providing transcript to the
commission members shall be borne by the Environmental
Improvement Division.

5. In variance hearings, the technical
rules of evidence and the rules of civil procedure
shall not apply, but the hearings shall be conducted so
that all relevant views are amply and fairly presented
without undue repetition. The cormission may require
reasonable substantiation of statements or records
tendered and may require any view to be stated in
writing when the circumstances justify.

WOCC 77-1 gt
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6. At the hearing, all interested

persons shall be given a reasonable chance F&Hﬁ&gﬁ%gBMNOF
data, views or arguments orally or in writfﬁ}w & ARCHIVES
examine witnesses testifying at the hearing.

T A petitioner may represent
himself at the hearing or be represented by any other
individual.

8. The commission may grant the
requested variance, in whole or in part, may grant the
variance subject to conditions, or may deny the
variance. Any action taken by the commission shall be
by written order entered within sixty days after the
hearing. A copy of the order shall be mailed to the
petitioner. All persons appearing or represented at
the hearing who so request shall be mailed notice of
the commission's action.

9. The commission shall not grant a
variance for a period of time in excess of five years.

10. Orders of the commission shall:

{a) state the petitioner's name
and address;

2 (b} state the date the order is
made;

{c) describe the facility for
which the variance is sought;

(d) identify the regulation of
the commission from which the variance was sought;

(e) state the decision of the
commission;

(£) if a variance is granted,
state the period of time for which it is granted; and

(g) state the reasons for the
commission's decision.

11. The commission shall maintain a
file of all orders made by the commission. The file

1IQCC 77-1 =0=
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shall be open for public inspection.

E. 2An order of the commission is final
and bars the petitioner from petitioning for the same
variance without special permission from the
commission. The commission may consider, among other
things, the development of new information and
techniques to be sufficient justification for a second
petition. If the petitioner, or his authorized
representative, fails to appear at the public hearing
on the variance petition, the commission shall proceed
with the hearing on the basis of the petition. A
variance may not be extended or renewed unless a new
petition is filed and processed in accordance with the
procedures established by this section.

F. When the last day for performing an act
falls on Saturday, Sunday or a legal, state or national
holiday, +the performance of the act is timely if
performed on the next succeeding day which is not a
Saturday, Sunday, or a 1legal, state or national
holiday. All matters required to be filed or mailed
under this section are timely if deposited in the
United States mail on or before the required date.

PART 2

Water OQuality Control

2-100. APPLICABILITY OF REGULATIONS.--The
reguirements of Section 2-101 and 2-102 of these
regulations shall not apply to any discharge which is
subject to a permit under the National Pollutant
Discharge FElimination System of P.L. 92-500; provided
that any discharger who is given written notice of
National Pollutant Discharge Elimination System permit
violation from the administrator of the Environmental
Protection Agency and who has not corrected the
violation within thirty days of receipt of said notice
shall be subject to Section 2-101 and 2-102 of these
regulations until in compliance with the National
Pollutant Discharge Elimination System permit
conditions; provided further that nothing in these
regulations shall be construed as a deterrent to action
under Section 74-6-11 NMSA, 1978.

woce 77-1 -10-
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