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JOINT MOTION TO WITHDRAW THE HEARING OFFICER’S REPORT
OR, ALTERNATIVELY, TO WAIVE THE DEADLINE UNDER 20.6.2.305.C NMAC

Pursuant to the New Mexico Water Quality Control Commission’s (“Commission”)
procedural regulations at 20.1.6.100.B and 20.1.6.207 NMAC, the Parties' to this proceeding
hereby move the Commission to withdraw the Hearing Officer Report filed on April 6, 2018
(“Report™) or, in the alternative, to waive the 60-day deadline under 20.1.6.306.C NMAC for the
Commission to reach a decision on the New Mexico Environment Department’s Petition to Amend
the Ground and Surface Water Protection Regulations (20.6.2. NMAC) (“Department’s Petition™)
The Parties also request that the Commission postpone deliberations on the Department’s Petition
until its July meeting.

The Parties understand and appreciate the Commission’s desire to move forward with
deliberations on this matter as urgently as possible, as expressed by the Chair on November 17,
2017. Hearing Transcript Vol. 4, 1033:24-1035:9. However, the Department as the Petitioner in
this matter, and the other Parties to this rulemaking, respectfully request that the Commission

withdraw the Hearing Officer’s Report or otherwise waive the deadline under 20.1.6.306.C
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New Mexico Municipal League; The New Mexico Mining Association; Dairy Producers of New Mexico and Dairy
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Corporation; American Magnesium, LLC; and New Mexico Copper Corporation; and United States Air
Force/Department of Defense.



NMAC. The Parties understand the Report to be a draft on which the Hearing Officer seeks
comment and input from the Parties. However, the filing of the Report on April 6, 2018 triggered
a 60-day time limit for the Commission to reach a final decision in this matter, pursuant to
20.1.6.306.C NMAC.

The Parties require additional time to evaluate the draft Report and compile and submit
their comments. Currently, the Parties are proposing to collaborate on a joint proposed report that
would be submitted to the Hearing Officer for her review and approval, and which she would then
file in place of the existing Report. The Hearing Officer held a call with the Parties on May 3,
2018, during which this approach was discussed, as well as the time frames in which the Parties
would be able to submit their joint proposal. The Hearing Officer supported the approach and
stated that she would issue a new procedural order extending the deadlines for the Parties to submit
their comments on the draft Report. However, the Hearing Officer indicated that she did not
believe she could withdraw that Report for the purpose of resetting the timeline under 20.1.6.306.C
NMAC; rather, the Hearing Officer opined that it was the Commission that would have to take
action to change or waive those deadlines under the rule.

It is in the interest of all the Parties, the Commission, and the quality of the final rule
amendments eventually adopted for the Commission to deliberate on as complete and accurate a
Hearing Officer’s Report as possible once the 60-day time limit is triggered. That is best achieved
by treating the Report as a draft upon which the Parties may file exceptions, followed by a final
Hearing Officer Report filed with the Commission upon the Hearing Officer’s consideration of the
Parties’ proposed joint report. Withdrawal of the Report will reset the 60-day time limit, allowing
the Parties additional time to submit their proposed joint report, and the Hearing Officer time to

review and issue a revised final report to file with the Commission. The Parties would also request



that the Commission remove deliberations on the Department’s Petition from its May 8, 2018
meeting agenda and plan to deliberate on the Petition in July.

By this motion, the Parties agree that they will not raise any challenge to the Commission’s
decision in this proceeding on the basis that the Commission’s decision was reached more than 60
days from the filing of the first Hearing Officer’s Report on April 6, 2018.

CONCLUSION

For the foregoing reasons, the Commission should withdraw the Report, or in the
alternative, issue an order waiving the 60-day deadline under 20.1.6.306.C NMAC for making a
decision on the Department’s Petition. The Commission should also postpone deliberations on the
Department’s Petition until its July meeting.
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