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Pursuant to the Hearing Officer’s Revised Order on AB/GRIP’ Motion and Response

Deadlines, filed June 29, 2018, Los Alamos National Security, LLC (“LANS”) submits its

response to Amigos Bravos/Gila Resources Information Project’s (“AB/GRIP”) Memorandum on

Logical Outgrowth and The New Mexico Environment Department’s New Jointly Proposed

Amendment to Section 20.6.2.4103 .A-B NMAC (“AB/GRIP ‘ s Memorandum”) attached as exhibit

C to AR/GRIP’s Exceptions to the Hearing Officer’s Report, filed April 11, 2018.

While LANS takes no position on the substance of the agreed-upon language of proposed

20.6.2.4103.A-B NMAC, it recognizes debate over the appropriate application of the logical

outgrowth doctrine in rulemaking proceedings has arisen in the past, is before the WQCC now,

and is likely to arise in the future. Accordingly, LAN$ submits this response in which it provides

its position the law in New Mexico with respect to that doctrine.

ARGUMENT

LANS submits this response to address the broad argument that (I) the “logical outgrowth

doctrine” applies to “all rulemakings before the commission as a matter of case law,” see NMED’s

Motion to Respond to AR/GRIP’s Exceptions to the Hearing Officer’s Report Filed April 11,2018

(“NMED’s Response”) at 7, and (2) the New Mexico Office of the Attorney General’s Default



Procedural Rule for Rulemaking is the “default rule to be applied to this proceeding,” AB/GRIP

Memorandum at 13. As discussed below, these assertions are not consistent with law and should

not guide the Commission’s analysis of the issue presented in AB/GRIP’s memorandum.

A. Case Law Does Not Dictate That the Logical Outgrowth Doctrine Applies to jj
Rulemakings Before the Water Quality Control Commission

Neither federal nor state case law support AB/GRIP and NMED’s position that the logical

outgrowth doctrine applies generally to rulemakings before the Commission. New Mexico has

never adopted the “logical outgrowth doctrine” as a test for detern-iining whether a promulgated

rule was properly noticed. In fact, the only reference in New Mexico case law to the “logical

outgrowth” doctrine in a rulemaking is a district court decision involving an administrative appeal

of an Oil Conservation Commission Rule. See Marbob Energy Corp. v. The New Mexico Oil

Conservation Comm ‘ii, No. D-l01-CV-2006-00014, reversed by Marbob Energy Coip v. New

Mexico Oil Conservation Comm ‘n, 2009-NMSC-013, 206 P.3d 135.1 The district court, in

addressing whether Marbob was denied due process because it was not provided with proper notice

of the rules that were actually considered by the Commission, characterized the promulgated rule

as a “logical outgrowth” of the proposed rule and ruled that the changes made in the rule were

ministerial and insubstantial, and therefore should not warrant further notice. Beyond this passing

reference, there is no support in New Mexico case law for AB/GRIP and NMED’s assertion that

the “logical outgrowth doctrine” applies generally to rulemakings before the Commission.2

The Supreme Court subsequently reversed the district court decision upholding the nile without addressing the
court’s characterization of the rule as a “logical outgrowth.”
2 LANS recognizes that the Commission ordered the scope of this rulemaking as being “limited to the amendments
proposed by the Department in its Petition, and any logical outgrowths thereof.” See Order for Hearing and
Appointment of Hearing Officer (May, 9, 2017), Pleading Index 2. That Order does not, however, extend to mandate
the scope of all rulemakings before the Commission.
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Further, no New Mexico court has adopted, or has even considered adopting the body of

federal case law relied upon by AB/GRIP and NMED. Absent any guidance from the New Mexico

courts, the WQCC should not rely on foreign jurisdiction, non-binding authority.

Turning to federal authority, the Administrative Procedures Act (“APA”) specifies two

processes for rulemaking relevant here: (1) fonnal rulemaking, which consists of notice to affected

parties, an on the record hearing with opportunity for direct and cross-examination of witnesses

and a decision based only on the record; and (2) notice and comment rulemaking, referred to as

“informal” rulemaking, which requires notice of a proposed rule in the federal Register and the

opportunity for comment by interested parties. See Phillip M. Kannan, The Logical Outgrowth

Doctrine in Rulemaking, 48 Admin. L. Rev. 213-214 (1996); 5 U.S.C. § 553(b), (c), and (U)(3).

As confirmed by the numerous federal and out of jurisdiction state cases cited in AB/GRIP’s

Memorandum, the “logical outgrowth doctrine” is a common law standard developed and applied

by courts to resolve claims that a final rule was issued without the required notice in informal

notice and comment rulemakings. See AB/GRIF Memorandum at 9-12. See also 48 Admin. L.

Rev, at 214-216. There is no authority to support the assertion that application of the doctrine

extends to formal rulemakings such as those before this Commission.

Rulemakings before the Commission are analogous to federal APA formal rulernakings in

that they are on the record, with the opportunity to present direct and rebuttal evidence, and to

conduct direct and cross-examination of witnesses. Additionally, the Commission bases its

decision exclusively on the record at the conclusion of this process. Neither NMED nor AB/GRIP

cite to any authority for the proposition that the “logical outgrowth doctrine” should be applied to

WQCC formal rulemakings.
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And for good reason. The trial-like process before the WQCC is a robust trial-type

proceeding at the conclusion of which the transcript, together with all papers and requests filed in

the proceeding, constitutes the exclusive record for decision. Hearings on significant rule

proposals last for days and sometimes weeks with input, support and opposition from parties across

various industries and geographic regions of the state. Necessarily, this process may, and indeed

should, result in promulgation of a rule somewhat different than what was originally proposed.

Were that the not the case, the extraordinarily resource extensive hearing process would essentially

be a meaningless exercise. LANS recognizes that the promulgated rule must have some reasonable

relationship to the subject matter described in the public notice of hearing. However, what that

reasonable relationship is should be determined under New Mexico law considering the specific

rulemaking process at issue.

In sum, LANS submits that AB/GRIP’s and NMED’s proposed wholesale adoption of

federal common law concerning an unrelated federal informal rulemaking process is not

appropriate to WQCC’s rulemaking and finds no support in the cited authority.

B. The Alleged “Codification” of the Logical Outgrowth Doctrine Set Forth in the
Attorney General’s Procedural Rules is Not Applicable to Rulemakings Before the
Commission

AB/GRIP argues that the New Mexico Office of the Attorney General’s Default Procedural

Rule for Rulemaking provide “minimum requirements for agency regulatory change rules,” and

that agencies must therefore “provide similar or more protective rules than are provided at Section

1.24.25.14.C,” which AB/GRIP characterizes as the codification of the logical outgrowth test

found in case law. See AB/GRIP Memorandum at 11-12. For at least two reasons, this assertion

is incorrect.
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First, as fully explained in NMED’s Response, the AG’s procedural rule for rulemaking

cannot be applied to WQCC-17-03 because the rule was promulgated nearly a year afler this

proceeding was initiated without any authorization for the rule to be applied retroactively.3 See

NMED Response at 6, quoting Howell v. Helm, 1994-NMSC-103, ¶ 17, 118 N.M. 500.

Setting aside this timing issue, the AG’s Procedural Rule for Rulemaking is not applicable

to rulernakings before the Commission because the Commission has its own procedural rules for

rulemakings and such procedural rules are consistent with the State Rules Act. See NMED

Response at 7. The State Rules Act, NMSA 1978, §14-4-5.3.B (2017), states that “[e]ach agency

shall deten-nine, in accordance with governing statutoly and case law, the manner in which

parties to the proceeding and members of the public will be able to participate in public hearings.”

(Emphasis added.) LANS notes that the type of public hearing required by the State Rules Act, §

14-4-5.3.B, differs from hearings required under the Water Quality Act, NMSA 1978, §74-6-6

(1993). Under the Water Quality Act, the Commission is required to “allow all interested persons

reasonable opportunity . . . to examine witnesses testifying at the hearing;” the State Rules Act

does not provide for such examination and only requires that the public “be given a reasonable

opportunity to submit data, views or argument orally or in writing.” Contrary to AB/GRIP’s

position, Section 14-4-5.8 of the State Rules Act directs agencies to provide “at least as much

opportunity for participation by parties and members of the public as is provided in the procedural

rules adopted by the attorney general” without any requirement that such procedural rules for

rulemaking contain all provisions set forth in 1.24.25.14.C NMAC.

LANS further notes that when the State Rules Act was amended in 2017 to include

procedures for rulemaking, the legislature considered, but chose not to adopt, proposed language

In fact, the State Rules Act amendments authorizing the Attorney General’s rules did not become effective until
after this proceeding was initiated.
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addressing logical outgrowth indicating that the legislature did not intend to impose such a

requirement on agencies. See Item 2 of Senate Floor Amendment Number 1 to House State

Government, Indian and Veterans Affairs committee substitute for House Bill 58, as amended

(March 13, 2017) (striking “No agency shall take action on a final rule that differs from the action

proposed in the notice of proposed rulemaking on which the rule is based unless the action is a

logical outgrowth of the notice given or comment received and a detailed justification is included

in the rulemaking record.”). Compare with 2010 Revised Model State Administrative Procedure

Act § 308, Variance Between Proposed and Final Rule (“An agency may not adopt a rule that

differs from the rule proposed in the notice of proposed rulemaking unless the final rule is a logical

outgrowth of the rule proposed in the notice.”).

Because there is no codification of the logical outgrowth doctrine in the State Rules Act or

mandate that such a doctrine be included in agency procedural rules for rulemaking, the AG has

no authority to impose requirements set forth in 1.24.25.14.C NMAC on other agencies.

Particularly here, where the Commission has its own procedural rules specifying the participation

process for parties and members of the public consistent with the mandate in the State Rules Act.

For these reasons, AB/GRIP’s assertion that the Commission is bound by the factors set forth in

1 .24.25.14.C NMAC in determining whether a promulgated rule is the “logical outgrowth” of the

proposed rule is incorrect.

CONCLUSION

Neither the common law nor the State Rules Act mandate the use of the logical outgrowth

doctrine to resolve claims that a final rule was issued without the required notice in a rulemaking

before this Commission. To the extent that the Commission intends to apply that doctrine in this

proceeding to resolve AB/GRIP’s dispute, the Commission is not bound by I .24.25.14.C or the
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state or federal cases cited by AB/GRIP in its memorandum in articulating the scope of that

doctrine.

Respectfully submitted,

MONTGOMERY & ANDREWS, P.A.

By:

______________

Iyt1s W. Rose
Kari Olson
Post Office Box 2307
Santa Fe, New Mexico 87504-2307
(505) 982-3873
1rose@montaid .com

kolson@montand.com

LOS ALAMOS NATIONAL SECURITY, LLC
Timothy A. Dolan
Pranava Upadrashta
Office of Laboratory Counsel
Los Alamos National Laboratory
P.O. Box 1663, MS A187
Los Alamos, NM 87545
(505) 667-7512
tdolan@lanl.gov
pranava(lanl . gov

Attorneys for Los Alamos National Security, LLC

7



CERTIFICATE OF SERVICE

I hereby certify that on July 6, 2018, a true and correct copy of the foregoing Los Alamos
National Security, LLC Response to Amigos Bravos/Gila Resottrces Information Project ‘s
Exceptions to the Hearing Officers Report Filed April 11, 2018, was served via electronic mail or
hand-delivered to the following:

John Verheul
Lara Katz
Assistant General Counsel
Office of General Counsel
New Mexico Enviromiient Department
Post Office Box 5469
Santa Fe, NM 87502-5469
John.verheul( state. fllTI.u5

Lara.katz(d)statc.nm.us

Dalva L. Moellenberg
Gallagher & Kennedy, PA
1239 Paseo de Peralta
Santa Fe, NM 87501-2758
DLM(Eigknet.corn

Jairnie Park
Douglas Meiklejohn
Jonathan Block
Eric Jantz
New Mexico Environmental Law Center
1405 Luisa Street, Ste. 5
Santa Fe, NM 87505
ipark@nmelc.org
dmeik1ejohn(nmelc.org
jblock@nrnelc.org
ejantz@nrnelc.org

Rachel Conn
Projects Director
Amigos Bravos
Post Office Box 238
Taos, NM 87571
rconn(12)amigosbravos.org

Pete Domenici, Jr.
Lorraine Hollingsworth
Reed C. Easterwood
Domenici Law Firm, P.C.
320 Gold Aye, SW, Suite 1000
Albuquerque, NM 27102
pdomenici@domeiiicilaw.com
lhoHingsworth(idornenicil aw.com
reasterwood(domenici1aw. coin

William C. Olson
14 Cosmic Way
Lamy, NM 87540
Bill jeanie.olson(Zlgmail.corn
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William Brancard
Cheryl Bada
Energy, Minerals and Natural Resources
Department
1220 South St. Francis Drive
Santa Fe, NM 87505
Bill.brancard@’state.njmus
Cheryl.bada(state.nm.us

Russell Church, President
NMML EQA Subsection
New Mexico Municipal League
Post Office Box 846
Santa Fe, NM 87504-0846
rchurch(1P4redriver.org

Michael L Casillo
Litigation Attorney
AfLOA/JACE
1500 West Perimeter Road, Suite 1500
Joint Base Andrews, MD 20762
MichaeI.l.casil1o2.civ(rnai1 .mil

Jay F. Stein
Stein & Brockrnann, PA
Post Office Box 2067
Santa Fe, NM 87504-2067
I fstein4newmexicowater1aw.com

Michael Bowen
Executive Director
New Mexico Mining Association
1470 St. Francis Drive
Santa Fe, NM 87505
nrnrna(corncast. net

Steven Vigil
Assistant Attorney General
Office of the Attorney General
Post Office Drawer 1508
Santa Fe, NM 87504-1508
svigil(nmag. gov

Stuart R. Butzier
Christina C. Sheehan
Modrall, Sperling, Roehl Harris & Sisk
Post Office Box 2168
Albuquerque, NM 87103 -2168
Stuart.butzier@modrall.com
Christina. sheehanmodrall . corn

*pam Castaneda, Administrator
Water Quality Control Commission
Room N-2168, Runnels Building
1190 St. Francis Drive
Santa Fe, NM 87505
Pam. castaneda(Zstate.nrn .us

* by hand delivery

L-iis W. Rose
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