STATE OF NEW MEXICO

In the Matter of:

PROPOSED AMENDMENTS TO No. WQCC 17-03 (R)
GROUND AND SURFACE WATER

PROTECTION REGULATIONS,

20.6.2 NMAC

THE NEW MEXICO ENVIRONMENT DEPARTMENT’S COMMENTS ON THE
REVISED HEARING OFFICER’S REPORT FILED JUNE 29, 2018

Pursuant to the New Mexico Water Quality Control Commission’s (“Commission”)
procedural regulations at 20.1.6.305 NMAC, the New Mexico Environment Department
(“Department” or “NMED”) submits the following comments on the Revised Hearing Officer’s
Report filed June 29, 2018 (“Revised Report™).

Comment No. 1

On June 15, 2018, all the Parties to this proceeding, with the exception of Amigos Bravos
and the Gila Resources Information Project (“AB/GRIP”), filed a Joint Proposed Report in lieu of
filing individual exceptions to the Hearing Officer’s Report filed on April 6, 2018 (“First Report™).
AB/GRIP elected not to participate in the Joint Proposed Report, and instead filed their own
exceptions to the First Report.

The Joint Proposed Report set forth the positions and rationales of all the Parties (except
AB/GRIP) on each of the proposed rule changes before the Commission. For each issue, a brief
summary, generally no longer than a page, was provided for each party who took a position on
that issue, along with citations to the record where the full arguments and positions could be found
if the Commission wanted to review them. The formatting of the Joint Proposed Report was
intended to provide the Commission with a “road map” of the positions and arguments on each

issue so as to facilitate more efficient deliberations on the proposed amendments.



In the Revised Report, the Hearing Officer largely adopted the format and summaries that
were submitted by the parties to the Joint Proposed Report. However, the Hearing Officer appears
to have copied and pasted AB/GRIP’s entire 20-page argument on variances and the 4-page
argument on sampling requirements for demonstrating technical infeasibility into the sections of
the Joint Proposed Report that covered those issues. This essentially gives AB/GRIP twenty times
more “air time” on variances and four times more on sampling for technical infeasibility in the
Revised Report than any other party that took a position on those issues.

NMED objects to the verbatim inclusion of AB/GRIP’s exceptions within the Revised
Report because it violates the purpose and structure of the Joint Proposed Report, and results in
the Revised Report highlighting and giving far more prominence to AB/GRIP’s positions at the
expense of all the other parties. If the Hearing Officer wished to include AB/GRIP’s positions and
arguments in the Revised Report, she should have followed the structure used for every other party
and issue, and included brief summaries of AB/GRIP’s positions and arguments, while including
citations to the record (including AB/GRIP’s Exceptions filing) where AB/GRIP’s full positions
and arguments could be found. Including the full text of AB/GRIP’s exceptions verbatim defeats
the purpose of the Joint Proposed Report, and does not assist the Commission in conducting
efficient deliberations.

Comment No. 2

NMED objects to the inclusion of citations to “NMSA 1978, 72-12-1 & History” within
the Authority section of the Revised Report. That statute governs property rights to groundwater
in New Mexico, and provides authority to the New Mexico State Engineer to administer such
rights; it does not pertain in any way to the Water Quality Act, and does not provide any authority

to the Commission to adopt regulations governing water quality. It is therefore inappropriate to
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include that statute, or any other statute governing the authority of the New Mexico State Engineer
over water rights, in the section of the Revised Report setting out the Commission’s authority for
this rulemaking.
CONCLUSION
NMED suggests the Commission take appropriate action to modify the Revised Report

consistent with the purpose of the Joint Proposed Report in order to facilitate efficient deliberations
and ensure consistency throughout the Revised Report. The portions of the Revised Report to
which NMED objects are as follows:

e Page 10, Paragraph 46;

e Page 10, the first two sentences of Paragraph 47 and citations;

e Page 39 through the first 5 lines of Page 61;

e Page 118 beginning at line 5 through Page 121 at subsection “D.”
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