


























































































































NMED in writing. The written notifications shall identify the SWMU(s) or AOC(s) where
NMED or DOE, as applicable, identifies the need for interim measures and the objectives of
such interim measures, including the specific Contaminants, media, and receptors to be
addressed. Upon receipt of such notifications, the DAMs shall meet to discuss the need for
interim measures, the scope of the interim measures, and a schedule for submitting an Interim
Measures Work Plan.

C. DOE shall prepare an Interim Measures Work Plan, which shall include estimated
implementation schedules for completion of the interim measures, and submit to NMED for
review and approval in accordance with Section XXIII (Preparation / Review / Comment on
Documents) of this Consent Order.

D. Following completion of interim measures, DOE shall submit to NMED an Interim
Measures Report. The Interim Measures Report shall summarize the results of the interim
measures and include the results of all field screening, monitoring, sampling, analysis, and other
data generated as part of the interim measures implementation. NMED will review and approve
the Interim Measures Report in accordance with Section XXIII (Preparation / Review /
Comment on Documents) of this Consent Order.

E. DOE may determine, during implementation of corrective action activities at
SWMU(s) and/or AOC(s), that emergency mterim measures are necessary to address an
immediate threat of harm to human health or the environment. DOE shall notify NMED within
three business days of discovery of the facts giving rise to the immediate threat, and shall
propose emergency interim measures to address the immediate threat. NMED will respond to
such proposal within three business days of receipt of the proposal. If NMED approves the
emergency interim measures in writing, DOE may implement the proposed emergency interim
measures without submitting an Interim Measures Work Plan. If circumstances arise resulting
1in an immediate threat to human health or the environment such that initiation of emergency
interim measures are necessary prior to obtaining written approval from NMED, DOE shall
notify NMED within one business day of taking the emergency interim measure. The
notification, which can be made by email, shall contain a description of the emergency
situation, the types and quantities of Contaminants involved, the emergency interim measures
taken, and contact information for the emergency coordinator who handled the situation. The

notification shall also include a written statement (email is acceptable) justifying the need to
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take the emergency action without prior written approval from NMED. Upon completion of
emergency interim measures, an Interim Measures Report shall be prepared by DOE and
submitted to NMED for review and approval in accordance with Section XXIII (Preparation /
Review / Comment on Documents) of this Consent Order. This Interim Measures Report shall
be submitted within 90 days of completing the emergency interim measures or by an alternative
date agreed to by the DAMs.

F. If implementation of an Emergency Interim Measure will impact DOE’s
compliance with milestones listed in the current fiscal year’s Appendix B, DOE may implement
the Emergency Interim Measure without first revising Appendix B. NMED and DOE shall meet
as soon as practicable after implementation of the Emergency Interim Measure to revise
Appendix B to incorporate the Emergency Interim Measure and adjust or remove any milestone
in the current fiscal year’s Appendix B that has been impacted by implementation of the

Emergency Interim Measure.

XVI. CORRECTIVE MEASURES EVALUATION

A. Corrective Measures Evaluations (CME/s) shall be conducted as appropriate to
support the purposes of this Consent Order described in Section II (Purpose and Scope). DOE
shall perform a CME when, based on the relevant RFI report, NMED notifies DOE that a CME
1s required. The Parties agree that a Corrective Measures Evaluation (CME/s) performed by
DOE is equivalent to a Corrective Measures Study (CMS/s).

B. CMEs will be performed to identify, develop, and evaluate potential corrective
measures alternatives for removal, containment, and/or treatment of site-related contamination.
CME(s) will focus on remedies based on consideration of site conditions and the extent, nature,
and complexity of releases and contamination. DOE shall use a graded approach, 1.e., evaluate
alternatives using the criteria in the Subsection below, in identifying corrective measures
alternatives. Based on application of the criteria in the Subsection below, a CME may detail
why some alternatives are excluded from further evaluation in the CME.

C. DOE shall conduct CME(s) that include evaluation of corrective measures
alternatives using the following threshold and balancing criteria. Any corrective measure

alternative proposed in the CME Report must meet the threshold criteria, which are evaluation
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standards derived from EPA’s RCRA Corrective Action Plan, OSWER Directive 9902.3-2A
(May 1994). DOE shall use the balancing criteria, which are other factors derived from that

guidance, to evaluate alternatives meeting the threshold criteria.

1)

2)

Threshold Criteria
a) Be protective of human health and the environment.
b) Attain media cleanup objectives.
c) Control the source(s) of releases.

d) Comply with applicable standards for management of wastes.
Balancing Criteria
a) Long-term reliability and effectiveness (including sustainability, long-

term stewardship considerations, and long-term environmental

impacts).
b) Reduction of toxicity, mobility or volume of waste and contaminated
media.
c) Short-term effectiveness (including near-term environmental impacts).
d) Implementability.
e) Cost.

D. The balancing criteria shall be evaluated in accordance with the following:
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1)

2)

Long-term Reliability and Effectiveness: The remedy shall be evaluated for long-
term reliability and effectiveness, including the consideration of the magnitude of
risks that will remain after implementation of the remedy: the extent of long-term
monitoring, or other management that will be required after implementation of the
remedy; the uncertainties associated with leaving contaminants in place; DOE’s
long-term stewardship of the site, environmental impacts; sustainability; and the
potential for failure of the remedy. Other criteria being equal, DOE shall give
preference to a remedy that reduces risks with minimal long-term management, and
that has proven effective under similar conditions.

Reduction of Toxicity, Mobility or Volume: The remedy shall be evaluated for its
reduction in the toxicity, mobility, and volume of contaminants. Other criteria
being equal, DOE shall give preference to a remedy that uses treatment to more
completely and permanently reduce the toxicity, mobility, and volume of

contaminants.



3)

4)

5)

Short-Term Effectiveness: The remedy shall be evaluated for its short-term
effectiveness, including the consideration of the short-term reduction in existing
risks that the remedy would achieve; the time needed to achieve that reduction; the
near-term environmental impacts; and the short-term risks that might be posed to
the community, workers, and the environment during implementation of the
remedy. Other criteria being equal. DOE shall give preference to a remedy that
quickly reduces short-term risks as well as near-term environmental impacts,
without creating significant additional risks.

Implementability: The remedy shall be evaluated for its implementability or the
difficulty of implementing the remedy. including the consideration of installation
and construction difficulties; operation and maintenance difficulties; difficulties
with cleanup technology; permitting and approvals; and the availability of
necessary equipment, services, expertise, and storage and disposal capacity. Other
criteria being equal, DOE shall give preference to a remedy that can be
implemented quickly and easily, and poses fewer and lesser difficulties.

Cost: The remedy shall be evaluated for its cost, including a consideration of both
capital costs, and operation and maintenance costs. Capital costs shall include,
without limitation, construction and installation costs; equipment costs; land
development costs; and indirect costs including engineering costs, legal fees,
permitting fees, startup and shakedown costs, and contingency allowances.
Operation and maintenance costs shall include, without limitation, operating labor
and materials costs: maintenance labor and materials costs; replacement costs;
utilities; monitoring and reporting costs: administrative costs; indirect costs; and
contingency allowances. All costs shall be calculated based on their net present
value. Other criteria being equal, DOE shall give preference to a remedy that is less

costly, but does not sacrifice protection of human health and the environment.

E. DOE shall document the results of a CME and recommend a preferred alternative
for remediation in a CME Report. CME Reports shall be submitted to NMED, and NMED shall

review and issue a Statement of Basis in accordance with Section XVII (Statement of

Basis/Selection of Remedies) of this Consent Order.

F.

The Parties agree that CMEs performed under the 2005 Consent Order may be used

to satisty the requirements of this Section.
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G. Consistent with Section XXIII (Preparation / Review / Comments on Documents),

the Parties agree to confer, and meet as appropriate, on the content of CMEs.

XVII. STATEMENT OF BASIS/SELECTION OF REMEDIES

A. Statements of Basis shall be prepared, and remedies selected, as appropriate to
support the purposes of this Consent Order described in Section II (Purpose and Scope).
NMED shall be responsible for preparation of the Statement of Basis and selection of a remedy
for which a CME Repott 1s prepared by DOE in accordance with Section XVT (Corrective
Measures Evaluation) of this Consent Order. NMED shall select the remedy based on the
information presented in the relevant CME Report, data from previous RFI Reportts, and
information provided during the public comment period and/or during the public hearing
process, as applicable consistent with the regulations at 20.4.1.900 NMAC (incorporating 40
CFR. §270.42),20.4.1.901 NMAC, and 20.4.1.902 NMAC. The remedy that NMED selects
must meet the threshold criteria set forth in Section XVI.C.1), and NMED must consider
Section XVI.C.2)’s balancing criteria, as analyzed by DOE in the relevant CME Report, as part
of its remedy selection. NMED may choose, consistent with EPA’s RCRA Corrective Action
Plan, OSWER Directive 9902.3-2A (May 1994), a different remedy from that recommended by
DOE in the CME Report.

B. NMED’s Statement of Basis shall describe the basis for NMED’s selection of a
remedy. 20.1.4 NMAC NMED shall issue the Statement of Basis for public comment, and it
shall be sufficiently detailed for the public and DOE to understand and comment on NMED’s
recommended decision on the remedy. and the studies and conclusions leading up to the
decision on the remedy. The public comment period will extend for at least sixty (60) days from
the date of the public notice of the Statement of Basis. NMED will provide an opportunity for a
public hearing on the remedy, at which all interested persons will be given a reasonable chance to
submit data, views or arguments orally or in writing and to examine witnesses testifying at the
hearing. The comment period will automatically be extended to the close of the public hearing. The
public hearing will follow the hearing requirements under section 20.4.1.901. F NMAC. NMED will
select a final remedy and issue a response to public comments to all commenters within ninety (90)

days, or other appropriate time, after the end of the public comment period. In selecting a remedy,
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NMED will follow the public participation requirements applicable to remedy selection under
sections 20.4.1.900 NMAC incorporating 40 C.F.R. § 270.41, 20.4.1.901 NMAC, 20.4.1.902
NMAC, and 20.1.4 NMAC.

C. NMED’s decision selecting the remedy shall follow the requirements under section

20.4.1.901.G NMAC, Secretary’s Decision.

XVIII.CORRECTIVE MEASURES IMPLEMENTATION

A.  Corrective measures, 1.e., remedies selected in accordance with Section XVII
(Statement of Basis/Selection of Remedies), shall be implemented as appropriate to support the
purposes of this Consent Order described in Section II (Purpose and Scope). Corrective
Measures Implementation (CMI) means the design, construction, operation, maintenance, and
monitoring of the remedy selected following preparation of a CME pursuant to Section XVI and
Statement of Basis pursuant to Section XVIIXVI. DOE agrees to prepare CMI Plan(s),
implement corrective measures, and prepare CMI Report(s).

B. Each CMI Plan shall include plans for the design, construction, operation,
maintenance, and monitoring for the remedy selected by NMED under Section XVII (Statement
of Basis/Selection of Remedy). Each CMI Plan shall be prepared and submitted to NMED for
review and approval in accordance with Section XXIII (Preparation / Review / Comment on
Documents) of this Consent Order.

C. Each CMI Report shall document implementation and completion of the remedy in
accordance with its NMED-approved CMI Plan. Each CMI Report shall include a
recommendation of “Certificate of Completion with controls™ or “Certificate of Completion
without controls™ for corrective action activities completed under this Consent Order. CMI
Reports shall be prepared and submitted to NMED for review and approval in accordance with
Section XXIII (Preparation / Review / Comment on Documents) of this Consent Order.

D. NMED’s approval of CMI Report(s) shall provide explicit validation for whether
corrective action activities are complete at particular SWMU(s) or AOC(s), including validation

of recommended controls, as appropriate.
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XIX. ACCELERATED CORRECTIVE ACTION AND PRESUMPTIVE
REMEDIES

A. The Parties agree that flexibility in implementing corrective actions is needed to
most efficiently achieve the purposes of this Consent Order described in Section II (Purpose and
Scope). Accelerated corrective action activities may be implemented to address risks to human
health and/or the environment, reduce corrective action costs, and/or achieve cleanup ahead of
deadlines otherwise proposed, e.g., Appendix B. Such accelerated activities are distinct from
Emergency Interim Measures, as described in Section XV (Interim Measures/Emergency
Interim Measures) and shall not be subject to milestones or associated with targets in the current
fiscal year’s Appendix B, pursuant to Section VIII (Campaign Approach). The Parties agree that
DOE may implement accelerated corrective actions (1) involving contaminated groundwater or
(2) taking longer than 180 days, notwithstanding the provisions of 20.4.2.7.A and B NMAC.

B. If an NMED-approved work plan already addresses corrective action activities that
DOE endeavors to accelerate, DOE may accelerate such corrective action activities included
within such NMED-approved work plan without prior written approval from NMED, provided
that such accelerated activities shall not detract from milestones in the current fiscal year’s
Appendix B.

C. If an NMED-approved work plan does not address corrective action activities that
DOE endeavors to accelerate, DOE may develop and submit work plan(s), and subsequently
accelerate corrective action activities that are addressed by such work plan(s) without prior
written approval from NMED, provided that such accelerated activities do not detract from
milestones in the current fiscal year’s Appendix B.

D. Upon completion of any accelerated activities pursuant to Subsections B and C,
DOE shall provide report(s) that document(s) the results of the accelerated activities, as
appropriate, and NMED shall review such report(s) pursuant to Section XXIIT (Preparation /
Review / Comment on Documents).

E. Presumptive Remedies. The Parties agree that implementation of presumptive
remedies 1s appropriate and desirable for SWMUSs and AOCs for which DOE determines that

there 1s a clear, conservative remedy for which DOE believes that there will be no need to
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prepare a CME under Section XVI. DOE’s determination will be based upon its past experience
with remediation and with NMED.

1) If DOE determines that the scope of the presumptive remedy is the most
bounding alternative that would otherwise be evaluated under a CME, DOE
will prepare a Remedy Implementation Plan and submit to NMED for approval
consistent with Section XXIII (Preparation / Review / Comment on
Documents). Upon approval, DOE will implement the Remedy Implementation
Plan. The results of the implementation will be documented in a Remedy
Completion Report, which DOE will submit to NMED for approval consistent
with Section XXIIT (Preparation / Review / Comment on Documents).

2) If DOE determines that the scope of the presumptive remedy is limited enough
to accomplish during the RFI (e.g., removal of small volumes of soil
contaminated above soil screening levels), DOE may accelerate corrective
action activities by performing the presumptive remedy during the RFI without
prior notification to NMED or NMED approval. If so, DOE shall report the
results of such presumptive remedy either in the relevant RFI Report pursuant
to Section XIIT (Facility Investigation) or in a Remedy Completion Report,
which DOE will submit to NMED for approval consistent with Section XXIII
(Preparation / Review / Comment on Documents).

3) NMED’s approval of Remedy Completion Report(s) shall provide explicit
validation for whether corrective action activities are complete at particular
SWMU(s) or AOC(s), mncluding validation of recommended controls, as

appropriate.

XX. ATRISK WORK

The Parties agree that DOE may perform any of the corrective action activities required by this

Consent Order at risk and in advance of NMED approval.
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XXI. CERTIFICATION OF COMPLETION OF CORRECTIVE ACTION

A. Certificates of Completion shall be issued, as appropriate to support the purposes of
this Consent Order described in Section II (Purpose and Scope). DOE shall request Certificates
of Completion for SWMUSs and AOCs subject to the requirements of this Consent Order. DOE
commits to timely submission of Certificate of Completion requests upon receipt of NMED’s
approval of completion reports, and NMED commits to a timely review of DOE’s requests for
Certificates of Completion.

B. NMED shall review the request(s). If NMED concurs that the corrective action
activities are complete, NMED shall issue Certificate(s) of Completion. If NMED does not
concur that corrective action activities are complete for the SWMU(s) or AOC(s), as applicable,
NMED shall disapprove the request for Certificate of Completion and provide the basis for the
disapproval in writing.

C. DOE may request Certificate(s) of Completion with or without controls, as
appropriate, based on NMED’s approval of relevant reports prior to the effective date of this
Consent Order.

D. DOE may request, and NMED may grant, Certificate(s) of Completion without
Controls for SWMUs and AOCs for which institutional or physical controls are not needed to
meet cleanup objectives identified in accordance with Section IX (Cleanup Objectives and
Cleanup Levels), and for which operation, maintenance, and/or monitoring will not be required
after completion of corrective actions. Except as provided in Subsections G, H, and I, SWMUs
and AOCs meeting cleanup objectives for human health under the residential scenario and
posing no unacceptable risk to ecological receptors shall be eligible for Certificate(s) of
Completion without Controls.

E. DOE may request, and NMED may grant, Certificate(s) of Completion with
Controls for SWMUs and AOCs for which institutional and/or physical controls are needed to
meet cleanup objectives identified in accordance with Section IX (Cleanup Objectives and
Cleanup Levels), and/or for which operation, maintenance, and/or monitoring will be required
after completion of corrective actions. For such SWMUSs and AOCs, DOE shall propose
appropriate controls in their request for Certificate(s) of Completion, and NMED shall specify

such controls upon issuance of the Certificate(s) of Completion. Controls shall be limited to
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actions necessary to meet cleanup objectives identified in accordance with Section IX (Cleanup
Objectives and Cleanup Levels), as related to releases of site-related Contaminants from
SWMUs and AOCs.

F. DOE may request, and NMED may grant, modification or removal of institutional
and/or physical controls required by previously granted Certificate(s) of Completion based on
new information, including information that demonstrates that institutional and/or physical
controls are no longer needed to meet cleanup objectives.

G. Should NMED determine that specific Contaminants are not attributable to the
Facility (e.g., Contaminants from anthropogenic sources) or not attributable to a SWMU or
AOC covered by this Consent Order but are included in the risk assessment and the SWMU or
AOC exceeds a residential risk solely due to the presence of these Contaminant(s), DOE may
request a certificate of completion without controls. DOE’s request must include the following
items:

1) The request must indicate those Contaminants for which an acceptable risk
level under a residential risk scenario was reached during corrective action
activities at the site;

2) The request must indicate those Contaminants for which an acceptable risk
level under a residential risk scenario was not reached through corrective action
activities at the site;

3) The request must indicate how DOE will notify the current property owner (if
property not owned by DOE) of the certificate of completion without controls,
including any contaminant(s) identified in number 2 above at the site. NMED
must be provided a copy of this notification.

H. After receipt of the certificate of completion without controls request pursuant to
Subsection G, NMED will review the request and either request additional information, deny
the request or issue a certificate of completion without controls. NMED’s certificate of
completion will list the Contaminants that pose an acceptable risk under a residential risk
scenario as well as the Contaminants that pose an unacceptable risk under a residential risk
scenario addressed as part of corrective action activities at the SWMU or AOC.

I.  When applicable, DOE will comply with the terms of 40 CFR § 266.202 with

respect to identifying the presence of military munitions and whether such military munitions
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are a solid waste. Where DOE i1s conducting corrective action activities for those SWMUSs and
AOCs where munitions were formerly detonated, DOE will submit requests for certificates of
completion that demonstrate how the requirements of 40 CFR § 266.202 have been met and will
identify proposed controls, if any, and appropriate time frames for such controls. At either
Party’s request, the DAMs will meet to discuss proposed controls to resolve NMED’s concerns,
thus facilitating the timely 1ssuance of certificates of completion for these SWMUSs and AOCs.
At a minimum, DOE will commit to maintaining records on the former use of the property as a
range.

J.  Pursuant to the SWA, NMED reserves any right it may have to impose long-term
monitoring or other activities relating to certain Contaminants that are not hazardous wastes or
hazardous constituents as part of issuance of a certificate of completion under this Consent
Order.

K. [If either of the following occur, NMED shall notify DOE of its intent to re-evaluate
and potentially withdraw a certificate of completion:

1) Conditions unknown to NMED at the time of issuance of a certificate of
completion, which are discovered following issuance of the certificate of
completion, where the previously unknown conditions together with other
relevant information indicate that a particular certificate of completion is not
protective of human health or the environment; or

2) Information unknown to NMED at the time of issuance of a certificate of
completion, which 1s discovered following issuance of the certificate of
completion, where the new information together with other relevant
information indicate that a particular certificate of completion is not protective

of human health or the environment.
XXII. DESIGNATED AGENCY MANAGERS
A. No later than 20 days after the effective date of this Consent Order, NMED and
DOE shall each designate which position within their respective organizations shall serve as the

Designated Agency Manager (DAM) responsible for coordinating the implementation of this
Consent Order. Each Party shall notify the other in writing of the position designated, including
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any changes made thereto. By mutual agreement, the Parties may designate a different position
within their organizations to serve as the DAM, provided that the position has sufficient
authority to make decisions on behalf of the organization.

B. To the maximum extent possible, communications between NMED and DOE and
all documents, including reports, agreements, and other correspondence, concerning the
activities performed pursuant to the terms and conditions of this Consent Order, shall be
directed through the DAMs. Except as otherwise indicated i Subsections C and D, nothing in
this section shall limit each DAM’s ability to delegate authority, as appropriate, within their
respective organizations, including signatory authority. Each DAM shall be responsible for
ensuring the internal dissemination and processing of all communications and documents
received from the other DAM.

C. The DAMs shall meet regularly and as needed, but no less than quarterly, to review
and discuss the progress of work being performed under this Consent Order and any related
1ssues or concerns. This obligation to meet may not be delegated below the position.

D. The DAMs shall participate in the annual planning process, including mid-year
adjustments to Appendix B, and any other matter prior to its elevation to dispute resolution
pursuant to Section XXV (Dispute Resolution). These obligations may not be delegated below

the position.

XXITII.PREPARATION / REVIEW / COMMENT ON DOCUMENTS

A. To support the purposes of this Consent Order described in Section II (Purpose),
the Parties agree to work collaboratively to resolve issues arising during preparation and review
of documents and to facilitate the efficient approval of documents.

B. Any documents previously submitted and disapproved under the 2005 Consent
Order, but not yet resubmitted by the effective date of this Consent Order, may be developed
and submitted in accord with the procedures and requirements of this Consent Order.

C. Pre-submission Review. Prior to DOE’s preparation of any work plan or report
required by Sections XIII, XVI, XVIIL, XIX, or XV (Facility Investigation, Corrective
Measures Evaluation, Corrective Measures Implementation, Accelerated Corrective Action,

Interim Measures), the Parties agree to confer, and meet as appropriate, on the content, technical
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approach, and/or results to be presented in the documents in an effort to reach a common
understanding, called the pre-submission review. During this pre-submission review, NMED
will attempt to identify issues or concerns with the technical approach and/or results that would
preclude NMED’s approval.

D. Schedules for NMED’s Review. Prior to DOE’s submission of any work plan or
report required by Sections XIII, XVI, XVIII, XIX, or XV (Facility Investigation, Corrective
Measures Evaluation, Corrective Measures Implementation, Accelerated Corrective Action,
Interim Measures), the Parties agree to reach agreement on review schedules by when NMED
will review and approve or disapprove DOE’s submission(s). Appendix D provides target
review schedules for those submissions; however, agreed-upon review schedules will be based
on the size (e.g., multiple volumes) and quality of the submission(s). NMED may request a
single extension for a specified number of days to an agreed-upon review schedule. Such
extension to the review schedule will be agreed upon by the DAMs. If NMED action on a DOE
submission 1s not completed in accordance with an agreed-upon review schedule, the submittal
will be deemed approved.

E. Informal Review/Comment Resolution Process. Prior to NMED’s approval with
modifications or disapproval of DOE’s submission(s), the Parties agree to attempt to resolve
NMED’s concemns and comments informally to the extent possible. To accomplish this goal, the
Parties shall meet to informally review, discuss, and, if possible, resolve, NMED’s proposed
concerns and comments.

1) During this informal comment resolution process, NMED may request that
DOE provide supplemental information needed to aid NMED’s review and
DOE will use its best efforts to provide such information. Such supplemental
information may also be voluntarily submitted by DOE to NMED.

2) Durning this informal comment resolution process, NMED agrees to share with
DOE information regarding its anticipated approval with modifications or
disapproval.

F. Following the informal comment resolution meeting, and upon review and
consideration of any supplemental information provided by DOE, NMED shall submit to DOE
a formal, written response to DOE’s submission(s) that shall be limited to: approve the

document as submitted; approve the document with modifications; or, disapprove the document.

3/30/2016 54



1Y)

2)

3)

If NMED approves the document as submitted, no additional revisions or
modifications to the document shall be needed.

If NMED approves the document with modifications, NMED’s notification
shall clarify whether DOE needs to resubmit a revised document and specify a
time frame for DOE’s response. The Parties agree that, whenever possible,
NMED shall limit the need for DOE to resubmit the document: the Parties
further agree that NMED’s approval of a document with modifications is
intended to address the situation where modification can be accommodated by
limited page changes without a complete revision of the document. Except in
cases where DOE objects to the modifications, if DOE’s document need not be
revised, DOE will incorporate the modifications into corrective action
activities. Where NMED approval with modifications entails additional work,
the Parties agree to discuss NMED’s proposed additional work during the
mmformal comment resolution process in Subsection E and follow the process set
forth in Subsections J and K.

I[f NMED disapproves the document, NMED shall provide written comments
that identify the reasons for the disapproval (“disapproval comments™) and
specify a time frame for DOE’s response. NMED’s disapproval comments
shall be limited to addressing the information presented in the document being
reviewed and requirements applicable to that document, and shall not apply to
other documents. NMED comments intended to impact future document

submissions shall be addressed pursuant to Subsection L.

G. Disapproval. If NMED disapproves the document, after NMED provides

disapproval comments, a meeting to discuss the disapproval comments and to resolve these
comments shall be held if requested by DOE’s DAM. This meeting shall be attended by both
DAMs, NMED’s reviewer(s) of the document, and technical staff familiar with the document.

3/30/2016
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Before this meeting, DOE may prepare and provide to NMED, a draft written
response (e.g., response letter, comment response document, or change table) to
each of NMED’s disapproval comments. DOE’s draft responses shall either

indicate concurrence with NMED’s comment or indicate nonconcurrence and
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provide an explanation for nonconcurrence. Each draft response shall also
identify revisions to the document, if any, resulting from the comment.

2) After this meeting, NMED may withdraw its disapproval and submit to DOE a
formal, written response that approves the document or approves the document
with modifications agreed upon as a result of the meeting.

3) After this meeting, DOE may revise and submit to NMED the revised
document based on NMED’s disapproval comments and the resolution of
comments agreed upon at the meeting. If DOE elects to submit a revised
document, DOE shall include a final written response to each of NMED’s
disapproval comments with its revised document.

4) If DOE’s DAM does not request a meeting, DOE may revise the document and
resubmit to NMED without a meeting. In this case, DOE shall include a written
response to each of NMED’s disapproval comments with its revised document.

5) Upon DOE’s submission of a revised document, NMED shall review DOE’s
revised document and shall submit to DOE a formal, written response which
shall approve the document as revised, approve with modifications, or
disapprove the document. If NMED disapproves the document, NMED shall
provide written comments that identify the reasons for the disapproval.

H. If NMED disapproves a revised document pursuant to Subsection G, the Parties
shall use the dispute resolution process provided in Section XXV (Dispute Resolution) to
resolve disapproval comments. This dispute resolution process shall determine the actions, if
any, required to reach a resolved document.

I.  The Parties agree that, during the comment resolution process, NMED may raise
comments for discussion intended to impact future document submissions if intended to
improve quality or efficiency. The DAMs will be notified of such comments and meet to
discuss as needed.

J. NMED may at any time request additional work, including field modifications,
remedial investigatory work, or engineering evaluations, which NMED believes is necessary to
accomplish the requirements of this Consent Order. Such requests shall be in writing to DOE
and provide explicit justification for the additional work relative to defined, site/project-specific

objectives. DOE agrees to give full consideration to all such requests. In response to such
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requests, DOE may either (1) accept any such requests and incorporate them into future work
plan or (2) request a meeting of the DAMSs to further discuss the request.

K. Should additional work be required pursuant to Subsection J, as appropriate,
Appendices B and/or C to this Consent Order may be modified in accordance with Section VIII
(Campaign Approach) and Section XXVIII (Extensions) of this Consent Order.

L. Newly-discovered SWMUs and AOCs shall be addressed under Section X (Newly
Discovered Releases) of this Consent Order, rather than as additional work under Subsections J

and L.

XXIV.NOTIFICATION

A. Unless otherwise specified, submittals provided to NMED or correspondence sent
to DOE pursuant to this Consent Order shall be sent by certified mail, return receipt requested,
hand-delivered, or similar method (including electronic transmission) which provides a written
record of the sending and receiving dates. Should submittals be provided through electronic
transmission, a hard copy shall also be provided as soon as practicable. Submuattals shall be
addressed to the following persons:

1) NMED
Chief, Hazardous Waste Bureau
New Mexico Environment Department
2905 Rodeo Park Drive East, Building 1
Santa Fe, New Mexico 87505-6303

2) DOE/EM ADDRESS
U.S. Department of Energy
Environmental Management

Los Alamos Field Office
1900 Diamond Drive, MS-M984
Los Alamos, New Mexico 87544
B. Any Party may, by written notice to the other Party, change its designated recipient

or notice address provided above.
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C. Notices submitted pursuant to this Section shall be deemed submitted upon receipt,
unless otherwise provided in this Consent Order or by mutual agreement of the Parties in
writing.

D. The Parties agree that electronic transmissions made during normal business hours
fulfill the submission requirements 1f DOE i1s unable to provide the hard copy submission by the

submission deadline.

XXV. DISPUTE RESOLUTION

A. Any dispute that arises under this Consent Order shall be subject to the procedures
of this section unless the Consent Order expressly excludes such dispute from dispute
resolution. However, the Parties agree to attempt to resolve areas of disagreement and topics of
potential dispute through the regular or required coordination among DAMs and designated
staff.

B. Any dispute that arises under this Consent Order shall in the first instance be the
subject of informal negotiations among or between the Parties’ staff engaged in the dispute.
The period for informal negotiations shall not exceed twenty business days from the date the
dispute arises, unless the period is extended by written agreement of the Parties to the dispute.
To initiate a dispute, the complaining Party’s DAM shall send the other Party’s DAM a written
notice (email is acceptable). Such notice shall describe in detail the disputed issue, the basis for
and significance of the dispute, and a proposed resolution. The dispute shall be considered to
have arisen when the receiving Party receives the written notice of dispute from the
complaining Party.

C. If the Parties are unable to resolve a dispute by informal negotiation under
Subsection B, the dispute shall be elevated to NMED Resource Protection Division, Division
Director (or successor Division), and DOE, Office of Environmental Management, Los Alamos
Field Office, Office of Quality and Regulatory Compliance, Director (the “Tier 1 Officials™).
Within ten business days after the expiration of the informal dispute resolution period, the
DAMs (or their staff) shall submit a written statement of position to the Tier 1 Officials. The
written statements of position shall document which specific milestones within Appendix B are

involved or impacted by the dispute. The Tier 1 Officials shall review the written statements of
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position and shall meet and confer in an attempt to resolve the dispute. The period for Tier 1
negotiations shall not exceed fifteen business days from the date the Tier 1 Officials receive the
Parties’ written statements of position, unless the period is extended by written agreement of the
Parties to the dispute.

D. If the Parties are unable to resolve a dispute by Tier 1 negotiations under the
preceding Subsection, the matter shall be immediately elevated to NMED Deputy Secretary and
DOE, Office of Environmental Management, Los Alamos Field Office, Manager (the “Tier 2
Officials™). The Tier 2 Officials shall review the Parties’ written statements of position and
shall meet and confer in an attempt to resolve the dispute. The period for Tier 2 negotiations
shall not exceed fifteen business days from the date the Tier 2 Officials receive the statements,
unless the period is extended by written agreement of the Parties to the dispute.

E. If the Parties are unable to resolve a dispute by Tier 2 negotiations under the
preceding Subsection, the Parties may agree to seek to resolve the dispute through non-binding
mediation or another non-binding dispute resolution method, or the Parties may pursue any
available legal remedy to resolve the dispute, which may include, for NMED, bringing an
enforcement action or, for DOE, petitioning a court to resolve the matter. The decision or other
action forming the basis of the dispute shall be deemed final for purposes of judicial review
once the Tier 2 negotiations are complete.

F. The deadline for any obligation of DOE under this Consent Order that is directly
affected by a dispute raised pursuant to this Section shall be held in abeyance until the dispute is
resolved. The invocation of the dispute resolution process shall not, however, extend, postpone,
or affect in any way any obligations of DOE under this Consent Order not directly in dispute,
unless otherwise agreed by NMED in writing. Stipulated penalties attributable to the disputed
matter shall continue to accrue, but payment shall be stayed pending resolution of the dispute.
If NMED prevails m the dispute, DOE shall pay all accrued stipulated penalties, plus accrued
interest, in accordance with Section XXXV (Stipulated Penalties).

XXVIL.QUALITY ASSURANCE/DATA MANAGEMENT/DATA REVIEW

A. Samples collected by DOE during investigations, monitoring, or other activities

conducted pursuant to this Consent Order shall be analyzed using EPA and industry-wide
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accepted practices and procedures. Analytical methods used by DOE for sample analysis shall
have detection limits consistent with site/project-specific Data Quality Objectives and approved
by NMED. Contract analytical laboratories used by DOE shall maintain internal quality
assurance programs in accordance with EPA and industry-wide accepted practices and
procedures and which meet EPA’s laboratory certification requirements. Laboratory analytical
data shall be validated using data validation procedures consistent with EPA guidelines.

B. DOE commits to maintaining a publicly accessible database containing all data
from analysis of environmental media samples collected by DOE as part of environmental
investigations and monitoring under this Consent Order or the 2005 Consent Order, and all
historical data presented in documents prepared under this Consent Order or the 2005 Consent
Order.

C. By the fifteenth (15) day of each month, DOE shall review the analytical data from
all groundwater monitoring conducted under this Consent Order that was received during the
previous month, and shall record the date of such review; provided, however, that if the
fifteenth day of a month is a non-business day, then the review shall be conducted by the next
business day. DOE shall notify NMED orally within one business day after review of the
analytical data if such data show detection of a Contaminant in a well screen interval or spring
at a concentration that exceeds either the New Mexico water quality standard or the federal
maximum contaminant level for the first time in such well screen interval or spring.

D. DOE shall notify NMED in writing within fifteen days after review of the
analytical data if the data show any of the following:

1) Detection of a Contaminant that is an organic compound in a spring or screened
interval of a well if that Contaminant has not previously been detected in the
spring or screened interval.

2) Detection of a Contaminant that is a metal or other inorganic compound at a
concentration above the background level in a spring or screened interval of a
well if that Contaminant has not previously exceeded the background level in
the spring or screened interval.

3) Detection of a Contaminant in a spring or screened interval of a well at a
concentration that exceeds either one-half the New Mexico water quality

standard or one-half the federal maximum contaminant level, or if there is no
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such standard for the Contaminant, one-half the EPA Regional Human Health
Medium-Specific Screening Level for tap water, if that Contaminant has not
previously exceeded one-half such standard or screening level in the spring or
screened interval.

4) Detection of a Contaminant that is a metal or other inorganic compound in a
spring or screened interval of a well at a concentration that exceeds two times
the background level for the third consecutive sampling of the spring or
screened interval.

5) Detection of a Contaminant in a spring or screened interval of a well at a
concentration that exceeds either one-half the New Mexico water quality
standard or one-half the federal maximum contaminant level, and that has
increased for the third consecutive sampling of that spring or screened mnterval.

E.  The written notification shall be submitted to NMED 1n a letter report that includes
1n table format, at a minimum, the date or dates of the sampling event, an i1dentification of the
well or spring, the location of the well or spring, the depth of the screened interval of the well or
zone sampled, a list of the analytical data that triggered the reporting requirement, any known
1ssues with sample quality, and the specific category for which the data is reported under this
Section.

F. DOE shall develop and maintain an e-mail notification list to notify members of the
public concerning groundwater analytical data reported under this Section. DOE shall provide a
link on an appropriate DOE webpage whereby members of the public may submit a request to
be placed on this list. Within five business days of submittal to NMED of the written
notification under this Section, DOE shall post a notice on this webpage and shall notify those

on the e-mail notification list.
XXVII. ACCESS /DATA/DOCUMENT AVAILABILITY
A. In accordance with section 74-4-4.3 of the HWA, for purposes of enforcing the
requirements of this Consent Order, DOE shall allow any authorized representative of NMED to

enter the Facility at reasonable times and in accordance with applicable security requirements:

(1) to mspect the Facility; (2) to obtain samples of any hazardous waste or environmental
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media; and (3) to inspect and copy documents relating to this Consent Order, subject to
applicable security restrictions related to classified information. With the exception of
unannounced inspections, NMED inspections will be previously arranged and coordinated, and
DOE will honor all reasonable requests for access made by NMED.

B. DOE shall notify NMED in writing or by e-mail or fax of any field sampling
activities undertaken pursuant to any plan or requirement of this Consent Order a minimum of
15 days prior to the sampling being conducted as required to meet the terms of this Consent
Order, and shall provide NMED the opportunity to collect split samples upon request of NMED.
For such events, DOE shall provide NMED as much advance notice as is practicable.

C. DOE shall notify NMED in writing or by e-mail or fax a minimum of 15 days prior
to the implementation of any plan required under this Consent Order.

D. Nothing in this Section shall be construed to limit or impair in any way the
inspection and entry authority of NMED under the HWA, the Hazardous Waste Regulations,
RCRA, or any other applicable law or regulations.

E. If any work under this Consent Order is required on or requires access to property
not owned or controlled by DOE, DOE shall use their best efforts to obtain access from the
present owners of such property to conduct required activities, and to allow NMED access to
such property to oversee such activities. In the event that access is not obtained, DOE shall
notify NMED in writing regarding DOE’s best efforts and the failure to obtain such access.
Such work will become “Deferred” until the time that access issues are resolved. Additionally,
provided DOE is denied access despite its best efforts, NMED will not take enforcement action,
including pursue stipulated penalties, against DOE for failure to complete corrective action
activities on property not owned or controlled by DOE or that requires access to property not
owned or controlled by DOE.

F. Information, records, or other documents produced under the terms of this Consent
Order by the Parties shall be available to the public except (a) those identified to NMED by
DOE as classified, or unclassified but controlled, within the meaning of and in conformance
with the AEA, or (b) those that could otherwise be withheld pursuant to the Freedom of
Information Act or the Privacy Act, unless expressly authorized for release by the originating
Party. Documents or information so identified shall be handled in accordance with applicable

laws and regulations. If any information, record, or other document is final and no
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confidentiality claim accompanies information which is submitted to any Party, then the
information, record, or document may be made available to the public without further notice to

the originating Party.

XXVIIL EXTENSIONS

A. A milestone shall be extended upon receipt of a timely request for extension and
when good cause exists for the requested extension. If an extension due to good cause affects
any milestone in Appendix B, the revised milestone will be mcorporated into Appendix B
pursuant to the process set forth in Section VIII.C (Campaign Approach). Moreover, targets
related to the revised milestone shall also be extended, consistent with the revised milestone and
also pursuant to the process set forth in Section VIII.C (Campaign Approach).

B. A request for an extension shall be made in writing prior to the milestone listed in
Appendix B. If extraordinary circumstances preclude DOE from providing a written extension
request in accordance with this Section, DOE may notify NMED orally or by e-mail (distinct
from electronic transmission) and follow up in writing within 72 hours. Any written request
shall be provided to NMED pursuant to Section XXIV (Notification). The written request shall
specify:

1) The milestone that 1s sought to be extended;

2) The length of the extension sought;

3) The good cause(s) for the extension; and

4) Any related milestones or targets that would be affected if the extension were
granted.

C. Examples of good cause for an extension include but are not limited to:

1) An event of force majeure and recovery from force majeure;

2) A delay caused by the good faith invocation of dispute resolution or the
mitiation of judicial action;

3) A delay caused, or which is likely to be caused, by the grant of an extension in
regard to another milestone;

4) A delay caused by NMED’s inability to meet review schedules consistent with
Section XXIIL.D.
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5) A delay caused because of additional work added pursuant to Section XXIII.J and
XXIIMK.

6) Unanticipated breakage or accident to machinery, equipment, or lines of pipe;
7) Any other event or series of events, including but not limited to new technical
information or technological barriers mutually agreed to by the Parties as

constituting good cause.

D. Within fifteen (15) business days of receipt of a written request for an extension of
a milestone in Appendix B, NMED shall provide written response to DOE with approval or
disapproval, including a justification for disapproval. NMED’s failure to respond within fifteen
(15) business days shall result in an automatic extension of time for DOE, and such extension
would be incorporated into the next scheduled revision of Appendix B.

E. A timely and good faith request for an extension shall toll any assessment of
stipulated penalties or application for judicial enforcement of the affected milestone until a
decision is reached on whether the requested extension will be approved. Following the grant of
an extension, an assessment of stipulated penalties, as defined in Section XXXV (Stipulated
Penalties), or an application for judicial enforcement may be sought only to compel compliance

with the revised milestone date.

XXIX.RETENTION OF RECORDS

A. DOE shall maintain all records, documents, data, and other information required to
be prepared under this Consent Order for ten years after DOE’s receipt of NMED’s written
notice of termination of the Consent Order pursuant to Section XXXVII (Termination). The
only exception to this requirement relates to:

1) Those SWMUSs and AOCs which have received a Certificate of Completion
With Controls pursuant to Section XXI (Certification of Completion) and for
which controls are being implemented and enforced under the Facility’s
Hazardous Waste Permit.

2) Those SMWUs and AOCs identified as “Deferred” in Appendix A at the time
of Termination of this Consent Order and for which corrective actions will be

implemented under the Facility’s Hazardous Waste Permit.
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B. Nothing herein shall be construed as a waiver of any attorney-client, work product,

or other privilege that DOE might otherwise possess.

XXX. FUNDING

A. Tt s the expectation of the Parties that all obligations of DOE arising under this
Consent Order will be fully funded through Congressional appropriations. Consistent with
Congressional limitations on future funding, DOE shall take all necessary steps and use its best
efforts to obtain timely funding to meet its obligations under this Consent Order, including, but
not limited to, the submission of timely budget requests.

B. Nothing in this provision herein shall be interpreted to require obligation or
payment of funds in violation of the Antideficiency Act, 31 U.S.C. § 1341.

C. NMED reserves the right to revise and/or adjust review times or any other time

commitments pursuant to this Consent Order due to State funding limitations.

XXXI.COMPLIANCE WITH LAWS

DOE shall undertake all actions required by this Consent Order in accordance with the
requirements of all applicable federal, state, and local laws and regulations. Nothing in this
Consent Order shall be construed as relieving DOE of the obligation to comply with applicable
law. NMED shall not require DOE to implement any actions under this Consent Order that

would result in noncompliance with other State and Federal requirements.

XXXII. FORCE MAJEURE

A. A Force Majeure shall mean any event arising from causes beyond the control of
DOE or its respective agents, contractors, or employees that causes a delay in or prevents the
performance of any obligations of DOE under this Consent Order. A force majeure event shall
not include unanticipated or increased costs or expenses associated with the implementation of
this Consent Order.

B. A Force Majeure could include, but is not limited to:
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This Consent Order 1s hereby AGREED and CONSENTED TO by the Parties, pursuant to
Section V_A:

Ryan Flynn Date:
Cabinet Secretary

New Mexico Environment Department

Douglas Hintze Date:
Manager, Environmental Management Los Alamos Field Office

U.S. Department of Energy
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