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STATE OF NEW MEXICO
ENVIRONMENTAL IMPROVEMENT BOARD

IN THE MATTER OF PROPOSED NEW REGULATION,
20.2.50 NMAC - Oil and Gas Sector — Ozone Precursor Pollutants No. EIB 21-27 (R)

STATEMENT OF REASONS AND FINAL ORDER

This matter comes before the New Mexico Environmental Improvement Board (the “Board”)
upon a petition filed by the New Mexico Environment Department (“NMED” or “Department”)
proposing adoption of 20.2.50 NMAC (“Part 50), which sets forth standards to regulate ozone
precursor pollutants from the oil and gas sector. The Board voted to adopt Part 50 for the reasons
that follow:

STATEMENT OF REASONS
I PROCEDURAL BACKGROUND

1. On May 6, 2021, the Department filed its Petition for Regulatory Change
(“Petition”) with the Board requesting that the Board adopt new air quality regulations to be
codified at 20.2.50 NMAC addressing emissions of ozone precursor pollutants from oil and gas
sources in New Mexico under the Board’s jurisdiction. The Petition also requested that the Board
set a hearing on Part 50, assign a Hearing Officer to oversee the hearing process, and set a schedule
for submission of pre-filed technical testimony.

2. The Department filed a Notice of Compliance with the Small Business Regulatory
Relief Act on May 6, 2021.

3. On June 8, 2021, the Board issued its Order of Hearing Determination and
Hearing Officer Appointment, setting a hearing on Part 50 to begin on September 20, 2021, and

setting a schedule for filing of written direct and rebuttal technical testimony.
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4. The following parties entered appearances in the rulemaking proceeding:
Conservation Voters New Mexico, Diné C.A.R.E., Earthworks, Natural Resources Defense
Council, San Juan Citizens Alliance, Sierra Club, 350 New Mexico, and 350 Santa Fe (collectively
“Clean Air Advocates” or “CAA”); Environmental Defense Fund (“EDF”); the New Mexico Oil
and Gas Association (“NMOGA”); Oxy USA Inc. (“Oxy USA”); Kinder Morgan, Inc., El Paso
Natural Gas Company, L.L.C., TransColorado Gas Transmission Co., LLC, and Natural Gas
Pipeline Company of America, LLC (collectively “Kinder Morgan”); NGL Energy Partners LP,
Solaris Midstream, LLC, OWL SWD Operating LLC, and Goodnite Midstream, LLC, and 3 Bear
Delaware Operating - NM, LLC (collectively the “Commercial Disposal Group” or “CDG”), The
Gas Compressor Association (“GCA”), the Independent Petroleum Association of New Mexico
(“IPANM”); the New Mexico Environmental Law Center (“NMELC”); Center for Civic Policy
and NAVA Education Project (collectively “CCP/NAVA”); the National Park Service; Solar
Turbines; and WildEarth Guardians (“WEG”).

5. Petitioner NMED was represented by counsel Lara Katz and Andrew P. Knight of
the NMED Office of General Counsel.

6. Regarding the constituent entities that have appeared as Clean Air Advocates:
Conservation Voters New Mexico (“CVNM?”) is a statewide, nonpartisan nonprofit committed to
engaging the people of New Mexico in its long-standing shared values of protecting our air, land,
water and the health of our communities. Diné C.A.R.E. is located on the Navajo Nation and is a
nonprofit organization that works with many Navajo communities affected by energy and
environmental issues. Earthworks is a nonprofit organization dedicated to protecting communities
and the environment from the adverse impacts of mineral and energy development while

promoting sustainable solutions. The Natural Resources Defense Council (“NRDC”) is a nonprofit



organization that works to safeguard the earth—its people, its plants and animals, and the natural
systems on which all life depends. NRDC has over 10,000 members and activists in New Mexico.
San Juan Citizens Alliance (“Alliance™) is a nonprofit organization with approximately 1,000
members that advocates for clean air, pure water, and healthy lands — the foundations of resilient
communities, ecosystems and economies in the San Juan Basin. The Sierra Club is a national
nonprofit organization with 67 chapters and more than 837,000 members dedicated to exploring,
enjoying, and protecting the wild places of the earth; to practicing and promoting the responsible
use of the earth’s ecosystems and resources; to educating and enlisting humanity to protect and
restore the quality of the natural and human environment; and to using all lawful means to carry
out these objectives. The Club has approximately 10,000 members in New Mexico. 350 New
Mexico is a nonprofit organization of 8,000 members dedicated to building an inclusive movement
in New Mexico to prevent the worst effects of climate change and climate injustice. 350 Santa Fe
is a nonprofit organization organized for the purpose of working to accelerate the transition away
from fossil fuels and collaborating, coordinating, and cooperating with climate crisis fighters in
and around Santa Fe, while supporting climate protection through legislative and administrative
initiatives. The CAA were represented by counsel Tannis Fox of Western Environmental Law
Center and David R. Baake of Baake Law.

7. Environmental Defense Fund (“EDF”) is a national membership organization with
more than 2.5 million members residing throughout the United States and more than 18,000
residing in the state of New Mexico, many of whom are deeply concerned about the pollution
emitted from oil and natural gas sources. EDF brings a strong commitment to sound science,
collaborative efforts with industry partners, and marketbased solutions to our most pressing

environmental and public health challenges. EDF was represented by Elizabeth Delone Paranhos



of Delone Law, Inc.

8. The New Mexico Oil and Gas Association (“NMOGA”) comprises over 1000
operators who are engaged in the oil and gas business in New Mexico. Together they represent
more than 90 percent of the total oil and gas activity in New Mexico. NMOGA established a
working group with over 80 member companies that provided expert support in many areas and
participated in the rulemaking process before the Department. NMOGA was represented by
counsel Eric L. Hiser and Brandon Curtis of Jordan Hiser & Joy, PLC, an Dalva L. Moellenberg
of Gallagher & Kennedy, PA,

0. Oxy USA (“Oxy”) is a subsidiary of Occidental Petroleum Corporation which is an
international energy company with assets in the United States, Middle East, Africa and Latin
America. Oxy is one of the largest oil producers in the United States and is a leading producer in
the Permian Basin. Oxy is the second largest oil and gas producer in the state. Oxy was represented
by counsel J. Scott Janoe of Baker Botts, LLP.

10.  Kinder Morgan, Inc., El Paso Natural Gas Company, L.L.C., TransColorado Gas
Transmission Co., LLC, and Natural Gas Pipeline Company of America, LLC (collectively,
“Kinder Morgan”) provide energy transportation and storage services. In New Mexico, Kinder
Morgan operates approximately 3,595 miles of transmission pipelines and own assets in 23
counties. Kinder Morgan delivers pipeline quality natural gas to local distribution companies—
the city gates for the distribution of natural gas for use in people’s homes for heating, stoves, water
heaters, and other essential uses—and to industrial end users. Kinder Morgan was represented by
counsel Ana Maria Gutierrez of Hogan Lovells US, LLP.

11. NGL Energy Partners LP, Solaris Midstream, LLC, OWL SWD Operating LLC,

and Goodnite Midstream, LLC, and 3 Bear Delaware Operating - NM, LLC (collectively the



“Commercial Disposal Group” or “CDG”) each have commercial operations in New Mexico for
the recycling and underground injection of produced water. Members of the Group either conduct
pipeline pig launching and receiving operations or could be affected by the proposed pigging rules
in the future. The Commercial Disposal Group’s members all have commercial saltwater disposal
operations in the state of New Mexico that provide environmental services to the exploration and
production (“E&P”) sector of the oil and gas industry through recycling and/or underground
injection of produced water. CDG were represented by counsel Christopher J. Neumann, Gregory
R. Tan, and Casey Shpall of Greenberg Traurig, LLP, and Matthias L. Sayer of NGL Energy
Partners, LP. 3 Bear Delaware Operating — NM, LLC was represented by Christopher L.
Colclasure of Beatty & Wozniak, PC.

12. The Gas Compressor Association (“GCA”) is an association whose members
include owners and operators of significant fleets of engine-driven natural gas compressors that
are utilized to provide compression services to producers and midstream companies within the oil
and gas industry in New Mexico and throughout the United States. The GCA was represented by
counsel Stuart R. Butzier and Chrstina C. Sheehan of Modrall Sperling Roehl Harris & Sisk, PA,
and Jeffrey Holmstead, Tim Wilkins, and Whit Swift of Bracewell, LLP.

13. The Independent Petroleum Association of New Mexico (“IPANM”) is a non-profit
501c¢(6) that serves as the voice of the independent oil and gas producers in New Mexico, and
advances and preserves the interests of independent oil and gas producers while educating the
public to the importance of oil and gas to the state and all our lives. [IPANM members range from
small, independent oil and gas producers (upstream) to small, independent pipeline workers and
production site transportation employees (midstream), to independent marketers, consultants, and

bankers (downstream). IPANM was represented by counsel Louis W. Rose, Kari Olsen, and



Ricardo S. Gonzales of Montgomery & Andrews, PA.

14. The New Mexico Environmental Law Center (“NMELC”) is a nonprofit, public
interest law firm that provides free and low-cost legal services on environmental matters
throughout New Mexico. Founded in 1987, the Law Center works with clients — often individuals,
neighborhood associations, environmental organizations, Tribes and Pueblos — seeking to protect
the environment. The NMELC was represented by counsel Charles de Saillan.

15. The Center for Civic Policy (“CCP”) is a New Mexico nonpartisan tax-exempt
501(c)(3) organization that works to empower and amplify the voices of everyday New Mexicans,
especially those who experience oppression, in collaborations with local and national partners to
incubate campaigns and foster strategic partnerships to achieve a more just and equitable New
Mexico. NAVAEP is a grassroots nonprofit organization that promotes awareness and action on
issues facing Native American communities and is committed to social, economic, and
environmental justice principles that advance healthy and sustainable communities for Native
families living in New Mexico. CCP and NAVA (collectively “CCP/NAVA”) were represented
by Professor and Supervising Attorney Gabriel Pacyniak, and Clinical Law Students Daniel
Jaynes, Keifer Johnson, and Travis Shimanek.

16. The National Park Service representatives participating were John Vimont, Air
Resources Division Chief, and Lisa Devore, Intermountain Region Air Quality Specialist.

17. Solar Turbines is a manufacturer of industrial combustion turbines (1000-32,000
hp). Solar’s fleet includes more than 16,000 combustion turbines over 100 countries. The domestic
fleet consists of over 8000 combustion turbines in power generation, pipeline compressor, and
mechanical drive applications. Solar Turbines participated through Leslie Witherspoon.

18. WildEarth Guardians (“WEG”) is a nonprofit conservation organization whose



mission is to protect and restore the wildlife, wild places, wild rivers, and health of the American
West. WEG was founded in Santa Fe in 1989 and hosts offices in Denver, Missoula, and Portland.
WEG was represented by counsel Matthey A. Nykiel and Daniel L. Timmons.

19. The parties filed written direct technical testimony and exhibits on July 28, 2021.

20. On August 26, 2021, the Hearing Officer issued a Procedural Order governing the
submission of rebuttal testimony and the conduct of the hearing.

21. The parties filed written rebuttal testimony and exhibits on September 7, 2021.

22. The Board held a public hearing beginning on September 20, 2021, and ending on
October 1, 2021.

23. The hearing was conducted virtually due to the COVID-19 pandemic. The public
had ample opportunity to participate in the hearing.

24.  Notice of the hearing was provided in accordance with Section 74-2-6 of the
AQCA, Section 14-4-5.2 of the New Mexico State Rules Act, and the Board’s Rulemaking
Procedures at 20.1.1.301 NMAC. See NMED Exhibit 111 (Supplemental Direct Testimony of
Elizabeth Bisbey Kuehn — Public Notice); NMED Exhibit 112 (EIB 21-27 (R) - Notice of
Rulemaking Hearing — Ozone Precursor Rules (English)); NMED Exhibit 113 (EIB 21-27 (R) -
Notice of Rulemaking Hearing — Ozone Precursor Rules (Spanish)); NMED Exhibit 114 (Affidavit
of Publication — New Mexico Register Issue 12 (June 22, 2021)); NMED Exhibit 116 (Affidavit
of Publication — Albuquerque Journal (English) (June 22, 2021)); NMED Exhibit 117 (Affidavit
of Publication — Albuquerque Journal (Spanish) (June 22, 2021)); NMED Exhibit 118 (Affidavit
of Publication — Carlsbad Current Argus (English) (June 22, 2021)); NMED Exhibit 119 (Affidavit
of Publication — Carlsbad Current Argus (Spanish) (June 22,2021)); NMED Exhibit 120 (Affidavit

of Publication — Farmington Daily Times (English) (June 22, 2021)); NMED Exhibit 121



(Affidavit of Publication — Farmington Daily Times (Spanish) (June 22, 2021)); NMED Exhibit
122 (Affidavit of Publication — Hobbs Daily News Sun (English) (June 22, 2021)); NMED Exhibit
123 (Affidavit of Publication — Hobbs Daily News Sun (Spanish) (June 22, 2021)); NMED Exhibit
124 (Affidavit of Publication — Santa Fe New Mexican (June 22, 2021)).

25.  Notice of the hearing was also posted on the New Mexico Sunshine Portal, and sent
to New Mexico Tribes and the New Mexico Land Grant Council. See NMED Exhibit 115 (Posting
of Notice of Rulemaking on New Mexico Sunshine Portal (June 22, 2021)); NMED Exhibit 125
(Notice of Rulemaking Hearing sent to New Mexico Tribes (June 22, 2021)); NMED Exhibit 126
Notice of Rulemaking Hearing sent to New Mexico Land Grant Council (June 22, 2021)).

26.  Atthe hearing, all interested persons were given a reasonable opportunity to submit
data, views or arguments orally and in writing and to examine witnesses testifying at the hearing.

27. The Board deliberated on March 10 and 11, 2022 and continued deliberations on
April 11, 12, and 13, 2022. The Board reopened deliberations at its regularly noticed May 27, 2022
meeting for the limited purpose of addressing the requirement at NMSA 1978, § 74-2-5 of the Air
Quality Control Act that the Board adopt a plan to control emissions of ozone precursor pollutants
and other outstanding matters necessary to finalize this Statement of Reasons.

II. THE BOARD’S STATUTORY MANDATE TO ADDRESS OZONE UNDER
THE NEW MEXICO AIR QUALITY CONTROL ACT

28. The Board is authorized to adopt Part 50 pursuant to the New Mexico Air Quality
Control Act, NMSA 1978, Sections 74-2-1 to -17 (“AQCA”). Section 74-2-5(A) of the AQCA
provides that the Board ““shall prevent or abate air pollution.” Section 74-2-5(B)(1) states that the
Board shall “adopt, promulgate, publish, amend, and repeal rules and standards consistent with the
Air Quality Control Act to attain and maintain national ambient air quality standards and prevent

or abate air pollution . . . .” The AQCA defines “air pollution” as



the emission, except emission that occurs in nature, into the outdoor atmosphere of
one or more air contaminants in quantities and of a duration that may with
reasonable probability injure human health or animal or plant life or as may
unreasonably interfere with the public welfare, visibility or the reasonable use of

property.

NMSA 1978, § 74-2-2(B). “Air contaminant” is defined as “a substance, including any
particulate matter, fly ash, dust, fumes, gas, mist, smoke, vapor, micro-organisms, radioactive
material, any combination thereof or any decay or reaction product thereof.” NMSA 1978, § 74-
2-2(A).

29. The AQCA also contains provisions that specifically authorize the Board to adopt
regulations to ensure attainment and maintenance of the ozone NAAQS. Section 74-2-5(C) of the
AQCA mandates that the Board take action to control VOC and NOX emissions when the Board
determines that emissions from sources within its jurisdiction cause or contribute to ozone
concentrations in excess of ninety-five percent of the ozone NAAQS. Under this statutory
provision, the Board “shall adopt a plan, including rules, to control emissions of oxides of nitrogen,
or NOx, and volatile organic compounds, or VOCs, to provide for the attainment and maintenance
of the standard.” NMSA 1978, § 74-2-5(C).

III. SUBSTANTIVE BACKGROUND OF PROPOSED PART 50
A. Pre-Petition Public and Stakeholder Outreach

30. The proposed regulation is part of two significant environmental initiatives in New
Mexico. The first is the Department’s Ozone Attainment Initiative (“OAI”), which is aimed at
ensuring that the State is able to maintain compliance with the National Ambient Air Quality
Standards (“NAAQS”) for ozone. The second initiative is pursuant to Governor Michelle Lujan
Grisham’s Executive Order 2019-003, which directs NMED and the New Mexico Energy,

Minerals, and Natural Resources Department (“EMNRD”) to “jointly develop a statewide,



enforceable regulatory framework to secure reductions in oil and gas sector methane emissions
and to prevent waste from new and existing sources.” NMED Exhibit 5 (Direct Testimony of
Elizabeth Bisbey-Kuehn — public and stakeholder outreach on Part 50), pp. 2, 5-6.

31.  Regulations developed under the OAI to reduce emissions of ozone precursor
pollutants will have the co-benefit of reducing methane emissions because methane is released
along with volatile organic compounds in oil and gas operations. Thus, the Department worked in
close coordination with EMNRD in developing Part 50, and the agencies endeavored to align their
respective regulatory regimes as much as possible to avoid duplicative or conflicting requirements.
Id. at 2.

32.  Beginning in the summer of 2019, the Department began an extensive stakeholder
and public outreach process for the OAI and the NMED/EMNRD joint Methane Strategy. In June
through August of 2019, NMED and EMNRD held numerous meetings throughout the State to
provide information regarding the need for the regulatory initiatives and the relevant authorities
for the regulatory actions; to hear input from stakeholders and members of the public; and to
answer questions regarding the rulemaking process. Id. at 3-6.

33. The agencies also convened a Methane Advisory Panel (“MAP”), consisting of
technical stakeholders focusing on processes and equipment associated with oil and gas
exploration, production, gathering, and processing. The MAP was comprised of 27 members with
expertise in various parts of the oil and gas industry, and included local and national environmental
nongovernmental organizations as well as major and independent industry representatives from
the upstream and midstream sectors. Additional expertise was provided by representatives from
Los Alamos National Laboratory, Colorado State University, and the New Mexico Institute of

Mining and Technology. The MAP met every other week over a four-month period and covered
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technical topics related to controlling volatile organic compounds (“VOC”) and methane emissions
from equipment and operations employed in the oil and natural gas sector. Draft topic reports and
all meeting presentations from the MAP meetings were posted online on both agencies’ websites.
In December of 2019, the MAP released a technical report for public review and input, and the
agencies accepted comments on the report through February 20, 2020. Id. at 4-5.

34. On July 20, 2020, NMED released a preliminary draft of its ozone precursor
regulation for the purpose of soliciting public and stakeholder input. In August of 2020, the
Department met with stakeholder groups and held a public listening session during which
participants were encouraged to provide both verbal and written feedback. The Department
accepted written comments on the preliminary draft through September 20, 2020. A total of 524
written comments were received during the two-month comment period. From September 2020
through May 2021, the Department reviewed the input received from stakeholders and the public,
and made substantial revisions to the regulation based on that input. Id. at 7.

B. Fundamentals of Ozone

35. Ozone is a molecule composed of three oxygen atoms (O3) and is the main
component of smog. See NMED Exhibit 106, p. 4.

36. Ozone occurs in both the Earth’s upper atmosphere (stratospheric ozone) and at
ground-level (tropospheric ozone). Stratospheric ozone in the upper atmosphere is good ozone
because it shields us from harmful ultraviolet rays from the sun. However, ozone at ground-level
is harmful to human health and the environment. NMED Exhibit 13 (Raso Direct Testimony), pp.
1-2; NMED Exhibit 106, p. 4.

37.  Elevated levels of ground-level ozone can cause breathing difficulties, coughing

and scratchy throat, aggravate lung disease such as asthma, emphysema and chronic bronchitis and
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make the lungs more susceptible to infection. Ozone can also harm plants, especially during the
growing season, and cause material damage. NMED Exhibit 1 (Direct Testimony of Michael
Baca), p. 2; NMED Exhibit 106, p. 4.

38. Ozone is not directly emitted but instead is formed in the atmosphere through a set
of complex photochemical reactions involving volatile organic compounds (“VOC”) and oxides
of nitrogen (“NOX”) in the presence of sunlight. Elevated ozone concentrations typically occur on
hot summer days under low wind speed and/or ground-level trapping inversions that allow VOC
and NOX concentrations to build up. NMED Exhibit 13 (Direct Testimony of Angela Raso), pp.
2-3; NMED Exhibit 106, pp. 4-5.

39.  NOX emissions are produced by combustion where the heat converts the naturally
occurring nitrogen and oxygen in the air to NOX emissions. NOX is primarily produced by
anthropogenic (man-made) sources through fuel combustion of coal, gasoline, diesel, oil, natural
gas, and biomass burning. Natural sources of NOX include wildfires, lightning, and soils. NMED
Exhibit 13, pp. 2-3; NMED Exhibit 106, pp. 5.

40.  Anthropogenic sources of VOC include mobile sources, chemical plants and
refineries, oil and gas production, consumer products and other sources. On a region-wide basis,
biogenic VOCs from plants are the largest VOC contributor, but in locations of large amounts of
anthropogenic VOC emission sources, such as urban areas, oil and gas production fields or
industrial complexes, biogenic VOC may not be the largest source sector. NMED Exhibit 13, pp.
2-3; NMED Exhibit 106, p. 5.

41.  Emission control plans designed to mitigate high ozone concentrations, such as the
Department’s Ozone Attainment Initiative and Part 50, reduce anthropogenic VOC and/or NOX

emissions. NMED Exhibit 106, p. 5.
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42. Ozone formation can be more sensitive to NOx or VOC emissions, but usually has

some sensitivity to both ozone precursors. NMED Exhibit 106, pp. 5-6.
C. Regulation of Ozone under the Clean Air Act

43. The federal Clean Air Act (“CAA”) requires the U.S. Environmental Protection
Agency (“EPA”) to set National Ambient Air Quality Standards (“NAAQS”) for pollutants that
EPA determines are harmful to public health and the environment. See 42 U.S.C. § 7408. These
standards are in the form of maximum allowable concentrations in the ambient air during a
specified time period and are designed to protect the most sensitive individuals from harm from
airborne pollutants. The CAA identifies two sets of NAAQS to accomplish this: Primary standards
provide public health protection, including protecting the health of vulnerable populations such as
asthmatics, children, and the elderly; Secondary standards provide public welfare protection,
including protection against decreased visibility and damage to animals, crops, vegetation, and
buildings. Id at § 7408(b). NMED Exhibit 1, p. 1.

44. The EPA has set NAAQS for six principal pollutants, known as “criteria” air
pollutants: ozone, nitrogen dioxide, sulfur dioxide, carbon monoxide, particulate matter 10
microns or less, particulate matter 2.5 microns or less, and lead. See 40 C.F.R. Part 50. The CAA
requires EPA to review the standards on a periodic basis, which may result in the standards being
revised based on health and environmental criteria that apply to the concentration of a pollutant in
outdoor air to limit harmful exposures and detrimental effects. 42 U.S.C. § 7409(d). NMED
Exhibit 1, p. 2.

45. The primary ozone NAAQS are set to protect people most at risk from breathing
ozone in the ambient air, including asthmatics, children, older adults and people who are active

outdoors, such as workers. Children are at greatest risk from ozone exposure because their lungs
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are still developing and they are more likely to be active outdoors when ozone levels are high,
which increases their exposure. Some of the health problems caused by ozone include coughing,
sore throat, difficulty breathing, inflammation and damage to airways, increased frequency of
asthma attacks, and aggravation of lung diseases such as asthma, emphysema and chronic
bronchitis. See NMED Exhibit 3 — EPA Integrated Science Assessment (“ISA”) for Ozone and
Related Photochemical Oxidants, Executive Summary (April 2020); see also 85 Fed. Reg. 87256,
87268-87275. NMED Exhibit 1, p. 2.

46. Air quality management agencies use data from monitors to calculate a “design
value” to determine an area’s compliance status with the NAAQS. The design value represents the
metric used to compare monitoring data to the level specified by the standard. I1d. at p. 3.

47. Following promulgation of a new or revised NAAQS, EPA undertakes a process of
designating all areas within each state as in attainment, nonattainment, or unclassifiable for the
standard. See 42 U.S.C. § 7407(d). This process entails collaborating with states and tribes and
considering their recommendations, including proposed nonattainment boundaries based on data
and information from air quality monitors or modeling. If the concentrations of a criteria pollutant
in a geographic area meets or fall below the NAAQS, the area is designated as in “attainment” of
the standard. Areas that exceed the NAAQS are designated as “nonattainment” areas. Areas that
do not have monitoring data available are designated as “attainment/unclassifiable” or
“unclassifiable”. EPA is required to designate areas of the States within two years of promulgating
a new or revised NAAQS. See 42 U.S.C. § 7407(d). NMED Exhibit 1, p. 3.

48.  In October 2015, following a periodic review, EPA revised the ozone NAAQS
downward from 0.075 parts per million (ppm) to 0.070 ppm. See 80 Fed. Reg. 65291. For the 2015

ozone NAAQS, all states were required to submit their designation recommendations to EPA by
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October 1,2016. Ozone data collected by NMED from 2014 through 2016 indicated that a monitor
located in the Sunland Park area in southern New Mexico was registering ozone concentrations
above the NAAQS. NMED submitted a nonattainment area recommendation for the Sunland Park
area and recommended attainment or attainment/unclassifiable designations for the remainder of
New Mexico. EPA concurred with the recommendations and finalized the area designations for
New Mexico on August 3, 2018. See 83 Fed. Reg. 25776. NMED Exhibit 1, p. 3.

49, On December 23, 2020, EPA retained the existing 2015 ozone NAAQS. See 85
Fed. Reg. 87256. The CAA does not require EPA to promulgate area designations when an existing
NAAQS is retained following the periodic review process. In line with this and historical practice,
EPA did not designate new nonattainment areas following this periodic NAAQS review. However,
the current EPA administration has indicated that it intends to revisit the review process, including
the available scientific evidence and exposure/risk information, to assess the adequacy of public
health and welfare protection provided under the current NAAQS. NMED Exhibit 1, p. 4.

50. Ozone monitoring data for 2018-2020 indicate that other areas of the state are
approaching or violating the 2015 ozone NAAQS. In particular, Eddy County and sites in southern
Dofia Ana County are monitoring ozone levels in violation of the NAAQS, while San Juan, Lea,
Santa Fe, Sandoval and Valencia Counties are within 95% of the standard. Additionally, oil and
gas sources located in Rio Arriba and Chaves Counties contribute to elevated ozone concentrations
in the San Juan and Permian Basins, respectively. NMED Exhibit 1, p. 4.

51. There are costs associated with a nonattainment designation. Such a designation
triggers planning and permitting requirements, including emissions inventories, transportation
conformity, reasonable further progress, permitting offsets, and lowest achievable emissions rates

for equipment. These requirements are time consuming and costly to both industry and the
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Department, and can result in competitive disadvantages to New Mexico businesses and
communities. Further, a nonattainment designation entails a classification level based on the
severity of violation of the NAAQS. Each level of classification carries an escalating series of
requirements and consequences. Thus, incremental reductions in ozone concentrations can mean
a less severe nonattainment classification, which in turn can result in lower costs and burdens on
industry and regulatory agencies in New Mexico resulting from mandatory measures to address
violations of the NAAQS. Tr. Vol. 1, 251:7 — 253:4.

D. Ozone Monitoring and Design Values

The NMED Air Monitoring Network

52.  Witness Brent Ellington testified on behalf of the Department regarding ozone
monitoring, methods and procedures, and federal requirements for monitoring equipment. Mr.
Ellington is an Environmental Scientist Specialist with the Ambient Air Monitoring Section of the
NMED Air Quality Bureau. NMED Exhibit 27, p. 1 (Direct Testimony of Brent Ellington).

53. The Department is responsible for collecting ambient air data to document present
air quality and significant trends in pollutant concentrations. The data collected is used to
determine the State’s status with regard to compliance with federal NAAQS. Id. at p. 1-2.

54.  For purposes of ozone monitoring for compliance with the NAAQS, New Mexico
is broken down into eight Air Quality Control Regions (“AQCRs”) located in 33 counties covering
a total area of 120,000 square miles. The existing NMED Air Monitoring Network includes
monitors in the areas of highest population density: Dofia Ana, Santa Fe, and Sandoval Counties.
The monitors in the network are sited to determine the impact on ambient pollution levels of
significant sources and source categories, in particular those in San Juan County, a region of

concentrated energy development and generation. The network includes sites that measure general
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background concentrations, including sites in San Juan County and in Carlsbad, La Union, and
Santa Teresa. The purpose of the network is to support the NAAQS, and the Bureau is designated
by EPA to operate the monitors. Id. at p. 2.

55.  The locations of the monitors in the NMED Air Monitoring Network meet the
general ambient monitoring site types specified in the U.S. Environmental Protection Agency’s
(“EPA”) regulations at 40 C.F.R. Parts 53 and 58. Id. at p. 3.

56.  Ambient air data collected by the Bureau is submitted to EPA for inclusion in the
Air Quality System (“AQS”) and is used to determine compliance with state and federal air quality
regulations. Id. at p. 4.

Calculation of Design Values

57.  Witness Andrew Ahr testified on behalf of the Department regarding how design
values for ozone are calculated, quality assurance (“QA”) of the data, and how the data is submitted
to EPA. Mr. Ahr is the Quality Assurance Staff Manager for the NMED Air Quality Bureau.
NMED Exhibit 30, p. 1.

58. A design value is a statistic that describes the air quality status of a given location
relative to the level of the NAAQS. Design values are typically used to designate and classify
nonattainment areas, as well as to assess progress towards meeting the NAAQS. Id. at p. 1-2.

59.  Design values are computed and published annually by EPA’s Office of Air Quality
Planning and Standards, and reviewed in conjunction with the EPA Regional Offices. Id. at p. 2.

60. The primary and secondary NAAQS for ozone are met at an ambient air monitoring
site when the 3-year average of the annual fourth-highest daily maximum 8-hour average ozone
concentration (i.e., the design value) is less than or equal to 0.070 ppm. This ozone design value

has been in effect since October 26, 2015. See 40 C.F.R. Part 50, Appendix U. Id.
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61.  NMED collects and submits the required data to EPA on a quarterly basis. EPA
then uses the data to calculate the 8-hour ozone concentrations for each day. Id. at p. 6.

62.  From the 8-hour average ozone concentration data, the EPA determines the 1st,
2nd, 3rd and 4th highest daily maximum 8-hour ozone concentrations for the entire year. Design
values are produced by the EPA based on the annual fourth-highest daily maximum 8-hour ozone
concentration, averaged over three years, expressed in ppm. The 3-year average is computed using
the three most recent, consecutive years of ambient ozone monitoring data. Id.

E. The Department’s Ozone Attainment Initiative

63.  As of the time of the filing of the Petition in this matter, seven monitors located in
counties under the Board’s jurisdiction were registering ozone design values exceeding 95% of the
NAAQS: San Juan, Santa Fe, Sandoval, Valencia, Eddy, Lea, and Dofia Ana. Two other counties
— Chaves and Rio Arriba — had oil and gas sources that were contributing to the ozone levels at
these monitors. NMED Exhibit 1, p. 5.

64. To address the statutory requirement in Section 74-2-5(C) of the AQCA, the
Department embarked upon the Ozone Attainment Initiative (“OAI”) to develop a plan consisting
of a series of mandatory rules and voluntary measures to mitigate emissions of NOX and VOCs in
the aforementioned counties.

65. This rulemaking is the first of the mandatory rules being brought before the Board
under the OAI The Department intends to propose additional rules targeting other sectors. For
instance, Section 177 of the Clean Air Act allows other states to adopt California’s motor vehicle
emission standards. The Department filed a rulemaking petition in December asking the Board to
set a hearing to adopt regulations setting standards for low emission vehicles (“LEV”), and zero

emission vehicles (“ZEV”) for adoption in 2022 that will provide further mitigation of ozone
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precursors. NMED Exhibit 1, p. 6.

66. The Department has also submitted a letter of participation to EPA for the Ozone
Advance Program. The Advance Program is a means to promote local actions in areas designated
as in attainment to reduce ozone levels for the continued maintenance of the NAAQS. The
Department will coordinate efforts with local governments, industry, academia, and the public to
take proactive steps towards the protection of air quality. In addition to positioning areas to avoid
a nonattainment designation, the Advance Program can allow communities to choose control
measures that are cost effective and that make the most sense for their area, potentially resulting
in multi-pollutant benefits. 1d.; Tr. Vol. 1, 248:22 — 251:6.

67. The Department has developed a path forward for its participation in the Ozone
Advance program that outlines all the activities, programs, and control measures to be included as
part of New Mexico’s strategy to address rising ozone levels in the State in order to comply with
the Clean Air Act. Tr. Vol. 1, 249:23 — 251:6.

68. The Board adopts the Ozone Path Forward, as set forth in NMED Exhibit 4 —
Amended, as the plan required to satisfy the mandatory statutory directive to the Board under
Section 74-2-5 of the AQCA.

F. Ozone Modeling for the OAI
Fundamentals of Ozone Modeling

69. Ozone modeling is usually conducted using a photochemical grid model (“PGM”).
A PGM divides the region to be modeled into three-dimensional (“3-D”) arrays of boxes (grid
cells). NMED Exhibit 106 (Direct Testimony of Ralph Morris), p. 6.

70. There are three main inputs for a PGM: (1) 3-D meteorological fields that are

usually produced by a prognostic meteorological model such as the Weather Research Forecast
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model; (2) hourly speciated emission inputs that consist of gridded surface layer emissions that are
emitted into layer 1 of the PGM (e.g., mobile sources and biogenic emissions) and point source
emissions that are emitted in an appropriate upper layer grid cell of the PGM based on its plume
rise (e.g., power plants and industrial point sources); and (3) Boundary Condition (“BC”) species
concentrations that are defined around the boundaries of the modeling domain (i.e., transport from
outside of the PGM modeling domain). Id. at 6-7.

71.  PGM emission inputs are prepared by processing county-level and point source
emissions using an emissions model, such as the Sparse Matrix Operator Kernel Emissions
(“SMOKE”) modeling system. PGM boundary condition inputs are usually defined using output
from a global chemistry model, such as GEOS-Chem. Unlike air quality dispersion models (e.g.,
AERMOD) that are applied for a single source or small group of sources, PGMs must include all
sources of air pollution, and so are more intensive and costly to apply. Id. at 7.

72. A PGM will first be set-up for a historical base year, or in the case of an ozone
modeling PGM application, an ozone season period of a past year. A PGM base year base case
simulation is conducted that is subjected to a model performance evaluation (“MPE”) that
compares the modeled concentrations with concurrent observations. Graphical and statistical
techniques are used in the MPE, the results of which are also compared to model performance
goals and criteria based on past well-performing PGM applications to help put the PGM MPE in
context. Diagnostic sensitivity tests may also be conducted to improve the PGM model
performance through alternative model inputs or model options. Id. at 8.

73.  Atypical PGM application will then project the anthropogenic emissions to a future
year with all other inputs typically held constant the same as used in the base year. Anthropogenic

emissions are then controlled and future year PGM simulations made to determine the types and
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levels of emissions controls required to meet certain air quality objectives, or the effects of
regulatory emissions control requirements on ozone concentrations. Id.

PGM Modeling for the OAI

74. The Department contracted with a team consisting of the Western States Air
Resource Council (“WESTAR”) and Ramboll US Consulting, Inc. (“Ramboll”) to conduct PGM
modeling in support of the Department’s Ozone Attainment Initiative (“OAI”). NMED Exhibit
106, p. 8.

75. Ralph Morris, Managing Principal of Ramboll’s Environment and Health Central
West Business Unit, testified on behalf of NMED regarding the modeling done by Ramboll for the
Department’s Ozone Attainment Initiative. Id.

76. Mr. Morris has over 40 years of air quality consulting experience, and is one of the
original developers of many of the photochemical air quality models that are or have been used for
regulatory decision making in the United States and around the world, including one of the leaders
in the development of Ramboll’s Comprehensive Air-quality Model with extensions (“CAMX”).
CAMx is the model that was used to evaluate the ozone impacts of proposed Part 50. 1d. at 1-3.

77.  Mr. Morris has assisted EPA in developing air quality modeling techniques for over
30 years, which included addressing near-source, far-field and photochemical modeling issues.
Currently, he is leading the air quality modeling efforts of the western states to develop their
Regional Haze state implementation plans (“SIPs”) due in July of 2021, and has just finished
leading the air quality modeling efforts for the Denver Serious ozone SIP and starting the Denver
Severe/Moderate ozone SIP modeling efforts under the 2008 and 2015 ozone national ambient air
quality standards. 1d.

78.  The OAI PGM study was conducted from April 2020 to May 2021, with results and
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progress of the study continuously documented on the wrapair2.org website as the study evolved.
This included preparing a Modeling Protocol (Ramboll and WESTAR, 2020a) at the outset of the
study (May 2020) that provided a roadmap for how the study would be conducted, and allow
NMED and other interested parties to comment on the study approach prior to conducting the OAI
PGM study. Id. at 8.

79. The OAI PGM study used the Comprehensive Air-quality Model with extensions
(CAMXx) PGM on a 36/12/4-km grid resolution nested modeling domains shown in Figure 2 with
the 4-km domain covering New Mexico and nearby regions (e.g., the San Juan and Permian oil
and gas development regions). Id. at 9.

80. The CAMx 2014 36/12/4-km modeling platform was developed for the May-
August 2014 base year period. The CAMx 2014 36/12/4-km modeling platform was based on the
Western Regional Air Partnership (“WRAP”’) and Western Air Quality Study (“WAQS”) CAMx
2014 36/12-km annual modeling platform. Boundary Conditions for the OAI PGM study CAMx
36/12/4-km simulation were based on output from the WRAP-WAQS 2014 GEOS-Chem global
chemistry model simulation. The OAI study conducted two Weather Research Forecast (“WREF”)
2014 36/12/4-km meteorological model simulations that differed in the analysis fields used to
initialize, provide BCs, and used in the four-dimensional data assimilation (“FDDA”) that nudges
the WRF meteorological model predictions to the observations. Id.

81. A CAMx 2014v2 base case simulation and model performance evaluation was
conducted and documented in an addendum to the 2014 base case modeling report and the OAI
PGM study AQ Technical Support Document. Id. at 10.

82. A 2028 base case emissions scenario was developed that was based on the WRAP-

WAQS 2028 on-the-books (20280TBa2) scenario with updated 2028 New Mexico base case
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O&G emissions. Id.

83. A 2028 oil and gas control strategy (“2028 O&G control strategy’) scenario was
developed that reduced the New Mexico 2028 base case O&G emissions accounting for the
estimated effects of Part 50, as determined by Eastern Research Group (“ERG”) under separate
contract with NMED. Id.

84. CAMx 2028 base case and 2028 O&G control strategy simulations were conducted,
and the resultant ozone estimates were analyzed to determine the effect that the requirements in
Part 50 would have on ozone concentrations if implemented. Ozone source apportionment
modeling for the 2028 O&G control strategy was also conducted. Id.at 10-11.

85. The modeling results estimated that the requirements of Part 50 would reduce
projected 2028 future year ozone design values (“DVFs”) at New Mexico monitoring sites by
between -0.2 to -1.5 ppb (see Table 5 in Section IX). The largest reductions in 2028 ozone DVFs
occurs at the Navajo Lake (-1.5 ppb) and Substation (-1.2 ppb) monitoring sites in San Juan County
in the San Juan Basin. The largest reductions in 2028 ozone DVFs in the Permian Basin occur at
the Hobbs monitor (-0.7 ppb) in Lea County and the Carlsbad monitor (-0.3 ppb) in Eddy County.
Id. at 11.

86.  The requirements of Part 50 are estimated to reduce daily MDAS8 ozone
concentrations across wide areas in New Mexico, with the largest ozone reductions occurring
within the San Juan and Permian Basins. 1d.

87. On some days there are also isolated areas of increases in ozone concentrations due
to VOC and NOx emissions reductions from Part 50 that are due to NOx disbenefits, however the
area of ozone increases are much less than the areas of ozone decreases, and the magnitudes of the

ozone increases are also usually less than the magnitudes of the ozone decreases. Id. at 11-12.
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88.  Pursuant to EPA modeling guidance, Ramboll also made future-year ozone design
value projections using an alternative to the base-year design value. Mr. Morris testified that this
was justified given the increase in ozone design values over time. The projection was done using
the three-year design value based on 2015 to 2019, which is the five-year period that encompasses
the design value at the time the modeling was being performed. In this projection, Carlsbad and
Eddy County monitors were above the ozone NAAQS in the 2028 base case. For the 2028 New
Mexico control strategy, the design value was reduced from 71.2 ppb to 70.9 ppb. In other words,
implementation of Part 50 reduced the design value from above the NAAQS to below the NAAQS.
Id. at 46-48.

89. The modeling showed that emissions from oil and gas point and non-point sources
constitute a substantial percentage of the New Mexico anthropogenic emissions contributions to
ozone levels, including 55% at the Navajo Lake monitor near the San Juan Basin, and 71% at the
Hobbs monitor near the Permian Basin. NMED Rebuttal Exhibit 11 (Rebuttal Testimony of Ralph
Morris), pp. 4-6; Tr. Vol. 2, 375:5-17.

90.  The conclusion of the OAI photochemical modeling study was that Part 50 will
reduce ozone design values at monitored sites by as much as 1.5 ppb, and by as much as 3 ppb
across New Mexico, with larger reductions in maximum daily eight-hour concentrations. Tr. Vol.
2,376:13-25.

91. The modeling study showed that ozone formation in the majority of New Mexico
is more NOx sensitive, with the San Juan Basin being an exception. However, both pollutants
contribute to ozone formation, and NOx sensitivity does not mean that there will be no ozone
reduction benefits from VOC emissions reductions, particularly in the San Juan Basin. NMED

Rebuttal Exhibit 11, p. 8.
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92.  IPANM witness Doug Blewitt asserted that the OAI Air Quality Technical Support
Document (“AQTSD”) (NMED Exhibit 17) failed to document the 2028 future year emissions
used. See IPANM Exhibit 6, pp. 9-12. Mr. Morris testified that the AQTSD noted that the 2028
emissions were based on the WRAP-WAQS 20280TBa2 emissions inventory used in the western
states Regional Haze SIPs, whose derivation and documentation are contained in numerous
reports/studies/webpages cited in the NM OAI Study AQTSD that Mr. Blewitt could have
accessed and reviewed for details on how the 2028 future year emissions were developed, as
discussed below. Tr. Vol. 2, 377:16 — 378:4.

93.  Mr. Blewitt testified that the OAI modeling should have been separated values
between oil and gas VOC and NOx controls so as to identify ozone benefits from NOx control
compared to VOC controls. Mr. Morris testified that such an approach is not typical when
analyzing emission control strategies for ozone because many control measures result in both VOC
and NOx emission reductions (e.g., reducing hours of operation). Thus, obtaining separate ozone
reductions for the VOC versus NOx emission reductions does not make sense since the reduction
of just one of the ozone precursors in isolation is not possible for some control measures. NMED
Exhibit 11, pp. 11-12.

94. Mr. Blewitt testified that the effects of the controls in Part 50 on ozone
concentrations shown by the model were not significant, and that Part 50 was “ineffective” at
reducing ozone at monitors in the State. Mr. Morris testified that the reductions seen in the OAI
modeling are typical for ozone modeling evaluating a single source sector control strategy such as
Part 50, and that a 1.5 ppb reduction as shown in the OAI modeling for Part 50 is considered a
good amount for such a strategy. He testified that the reductions in ozone concentrations that would

result from Part 50 as shown by the modeling would be sufficient to make the difference between
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an attainment and nonattainment designation, or a higher or lower nonattainment classification.
He further testified that control strategies like Part 50 are shown to reduce ozone concentrations
when implemented. NMED Rebuttal Exhibit 11, pp. 12-13; Tr. Vol. 2, 501:25 — 502:24.

95.  NMOGA witness Dennis McNally stated that he “agree[d] with the general
approach taken to examine the air quality impacts of the proposed rule.” McNally Direct at p. 4.
Mr. McNally also agreed with the AQTSD’s conclusion that the model performance was as good
or better than most recent photochemical modeling studies and “appears to be a reliable
[photochemical grid model] modeling platform for evaluating emission reduction strategies for
reducing ozone concentrations in New Mexico.” Id. at p. 5.

96.  Mr. McNally attempted to split out the oil and gas ozone contributions between
VOC and NOx. However, Mr. Morris demonstrated that Mr. McNally’s approach increased
uncertainties in the modeling. Tr. Vol. 2, 380:7-15; NMED Rebuttal Exhibit 11, pp. 6-8.

97.  Mr. McNally testified that certain VOC controls could increase NOx emissions,
and that such NOx disbenefits were not included in the OAI modeling. McNally Direct at p. 16. In
response, ERG complied a revised control scenario estimating that NOx emissions increases due
to certain VOC controls (e.g., combustion of VOC emissions in flares) would result in increases
in NOx emissions of 67 tons per year (“tpy”). See NMED Rebuttal Exhibit 13. Mr. Morris
estimated that the impacts of a 67 tpy increase in NOx emissions would increase ozone by an order
of a thousandth (0.001) of a ppb, and thus a 67 tpy increase in NOx emissions due to the VOC
controls would have no material effect on the ozone modeling results. NMED Rebuttal Exhibit 11,
p. 10.

98.  Witness Cindy Hollenberg testified on behalf of the Department regarding excess

emissions from the oil and gas industry in New Mexico in recent years. Her testimony indicates
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that the estimated baseline emissions used for the modeling are likely to be significantly
underestimated because they assume that all sources are complying with existing permits and
regulations. She further testified as to how the provisions of Part 50 will enhance compliance and
reduce excess emissions, resulting in more reductions in emissions of ozone precursor pollutants.
See NMED Rebuttal Exhibit 15 (Written Rebuttal Testimony of Cindy Hollenberg); Tr. Vol. 2,
531:21 —532:3; 539:19 — 544:3, 555:17 — 557:2, 564:3 — 565:17.

99. The Board finds that the modeling conducted for the OAI provides a reliable basis
for evaluating emission reduction strategies, such as proposed Part 50, for reducing ozone
concentrations in New Mexico.

100. The Board further finds that the modeling demonstrates that oil and gas sources in
Chavez, Dona Ana, Eddy, Lea, Rio Arriba, Sandoval, San Juan, and Valencia Counties in New
Mexico are causing or contributing to ambient ozone concentrations that exceed ninety-five
percent of the NAAQS.

G. Costs and Feasibility of Part 50

101. The State of New Mexico is obligated to comply with the federal ozone NAAQS
pursuant to the Clean Air Act.

102.  Where areas of a state are violating the NAAQS, EPA will designate those areas as
nonattainment areas, and will classify each area based on the severity of nonattainment. Such
federal designations and classifications require action on the part of states, and necessarily entail
costs to industry and state regulatory agencies. Tr. Vol. 1, 251:7 — 252:17 (Baca).

103. In an attempt to proactively address the federal requirements for nonattainment
designations, the AQCA mandates that the Board take action to address elevated ozone levels in

the New Mexico, including regulations targeting NOx and VOC emissions from sources that are
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causing or contributing to elevated concentrations exceeding 95% of the NAAQS. Thus, the
AQCA implicitly recognizes that there will be costs associated with the actions the Board is
required to take. Id.

104.  The proposed emissions standards and requirements in Part 50 are all based on
existing regulatory standards and provisions adopted and implemented by other states (e.g.,
Colorado, Pennsylvania, Ohio, Wyoming) and the federal government (e.g., EPA’s New Source
Performance Standards [“NSPS”’] and National Emissions Standards for Hazardous Air Pollutants
[“NESHAP”]). See generally NMED Exhibit 32 (Direct Testimony of Elizabeth Bisbey-Kuehn
and Brian Palmer).

105. The Department presented extensive testimony regarding the basis for each
provision of the proposed rule, including detailed cost estimates presented in comprehensive
spreadsheets, lengthy pre-filed written direct and rebuttal testimony, and oral surrebuttal testimony
at the hearing. See Tr. Vol. 3, 757:11 — 758:3; NMED Exhibit 32; NMED Rebuttal Exhibit 1
(Rebuttal Testimony of Elizabeth Bisbey-Kuehn and Brian Palmer); NMED Exhibit 56 — ICE
Reductions and Costs NO2 Spreadsheet; NMED Exhibit 57 — ICE Reductions and Costs VOC
Spreadsheet; NMED Exhibit 58 — Turbines Reductions and Costs NO2 Spreadsheet; NMED
Exhibit 59 — Turbines Reductions and Costs VOC Spreadsheet; NMED Exhibit 69 — LDAR
Reductions and Costs VOC Spreadsheet; NMED Exhibit 77 — Dehydrators Reductions and Costs
VOC Spreadsheet; NMED Exhibit 82 — Heaters Reductions and Costs NO2 Spreadsheet; NMED
Exhibit 84 — Transfers Reductions and Costs VOC Spreadsheet; NMED Exhibit 95 — Pneumatics
Reductions and Costs VOC Spreadsheet; NMED Exhibit 100 — Storage Tanks Reductions and
Costs VOC Spreadsheet; NMED Rebuttal Exhibit 25 — Updated ICE Reductions and Costs NO2

Spreadsheet; NMED Rebuttal Exhibit 26 — Updated Turbines Reductions and Costs NO2
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Spreadsheet; NMED Rebuttal Exhibit 27 — Updated Heaters Reductions and Costs NO2
Spreadsheet; NMED Rebuttal Exhibit 28 — Updated Storage Tanks Reductions and Costs VOC
Spreadsheet.

106. The Department estimated that the emission controls and associated requirements
in Part 50 would result in total annual costs of $338 million/year. Tr. Vol. 3, 757:11 — 758:3;
NMED Rebuttal Exhibit 20 — Total Cost Summary Spreadsheet.

107.  The rule also contains numerous offramps for applicability of requirements based
on potential to emit thresholds; qualification as a small business facility as defined under the rule;
and opportunities to seek approval of alternative monitoring plans or submit technical infeasibility
demonstrations. See generally, NMED Exhibit 32 (Kuehn-Palmer); NMED Rebuttal Exhibit 1
(Written Rebuttal Testimony of Elizabeth Bisbey-Kuehn and Brian Palmer — Provisions of Part
50).

108.  Witness John Dunham, managing partner of New York-based consulting firm John
Dunham & Associates (aka Guerilla Economics), provided testimony on behalf of NMOGA in
this proceeding. Mr. Dunham was commissioned by NMOGA to evaluate the potential costs of
Part 50 and perform an economic impact analysis of the effects of those costs. NMOGA Appendix
A6, Testimony of John Dunham, at p. 1; NMOGA Appendix A, Memorandum by John Dunham
& Associates dated June 13,2021 (“JDA Analysis”), at p. 1.

109. Mr. Dunham estimated that the rule would cost approximately $3.8 billion over a
five-year period. Based on this cost estimate, Mr. Dunham testified that his model showed that the
state economy would face a $674.2 million loss, and state and local taxes would fall by nearly
$22.9 million. He further estimated that 3,217 jobs would be lost in the state if the rule were

implemented. NMOGA Appendix 6, JDA Analysis at pp. 7-10.
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110. Mr. Dunham’s analysis did not evaluate potential benefits of Part 50, such as
improved human health from reduced pollution and additional captured hydrocarbons due to
emissions controls. Tr. Vol. 3, 726:4 — 728:5.

111.  Mr. Dunham testified that his analysis relied on data from a survey of ten
unidentified oil and gas companies within NMOGA’s membership to calculate the estimated
equipment and operational costs of Part 50. See NMOGA Appendix 6, JDA Analysis, p. 7.

112. NMOGA did not provide the survey questions or any of the data that Mr. Dunham
used for his analysis to the other parties or the Board, nor did they provide the modeling files for
the model. NMOGA claimed that this is because the data is proprietary. Tr. Vol. 3, 731:25 — 733:4.

113.  Mr. Dunham’s analysis did not include any basic information on the ten companies
that were surveyed that would allow other parties to determine whether and to what extent those
companies are representative of the industry in New Mexico. Mr. Dunham testified that he did not
know any such information about the surveyed companies that provided the data upon which he
based his analysis. Tr. Vol. 3, 723:2-19.

114.  On cross-examination, Mr. Dunham agreed that it is difficult to evaluate an
economic analysis when one does not have access to the data that was used as the basis for that
analysis. Tr. Vol. 3, 682:23 — 683:1. He further agreed that it is “almost impossible to analyze a
model when you don’t have the data or you don’t have at least access to the source of it.” Tr. Vol.
3, 683:10-16.

115.  Witnesses for the Department and EDF testified regarding numerous flaws in Mr.
Dunham’s analysis that resulted in a significant overestimation of the likely costs of the proposed
rule, as well as a nearly complete lack of transparency regarding his model and the data he used as

inputs to that model.
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116. Brandon Powell testified on behalf of the Department regarding the JDA Analysis.
Mr. Powell is the Engineering Bureau Chief of the Oil Conservation Division (“OCD”) of the New
Mexico Energy, Minerals, and Natural Resources Department. See NMED Rebuttal Exhibit 17
(Written Rebuttal Testimony of Brandon Powell).

117.  Mr. Powell testified that the JDA Analysis significantly overstated the number of
oil and natural gas wells currently in operation across New Mexico, according to the OCD’s
official database. Mr. Powell also testified regarding potential inconsistencies in the JDA Analysis
related to: (i) production volumes from low volume oil and natural gas wells statewide, and (ii)
assumptions made about the prevalence of certain types of equipment at all wells. Id. at 2.

118.  Mr. Dunham’s analysis is premised on his estimate that there are 84,247 wells in
New Mexico that would be affected by Part 50. Mr. Powell testified that OCD’s records show that
there are 53,338 active oil and natural gas wells in New Mexico. Id. at 3. OCD data also shows
that total well counts for oil and natural gas wells characterized as stripper or marginal are also
well below the count reported for “Low Production wells” in the JDA Analysis. Id. at 6.

119. NMED’s cost estimates are based on an estimated affected well count of 47,937.
This number represents the active wells shown in the OCD database within the eight counties to
which the rule applies, as specified in Section 20.2.50.2 of the proposed rule. NMED Rebuttal
Exhibit 19, p. 3; NMED Exhibit 94 — 2020 Producing Wells Spreadsheet.

120. Inits equipment cost estimates, the JDA Analysis assumed that all natural gas wells
have flares. Mr. Powell testified that this this is an unreasonable assumption. Flares are not
common on natural gas wells in New Mexico because hose wells are specifically designed to
capture the natural gas for resale purposes because that is the targeted commodity. Further, many

of the newer oil wells across the state use centralized facilities and do not have one flare per well;
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rather, one flare may serve numerous wells. Id. at 7; Tr. Vol. 3, 742:16 — 743:16.

121. Mr. Powell also testified that it is not the case that each oil well has a flare, as
assumed in the JDA Analysis. Tr. Vol. 3, 743:17-24.

122.  The JDA Analysis also assumed that all natural gas wells have enclosed combustion
devices, thermal oxidizers, and glycol dehydrators. Mr. Powell testified that this is not a reasonable
assumption because operators do not install such equipment at each individual well; rather,
equipment is installed where needed and tends to be installed at more centralized facilities or
locations. NMED Rebuttal Exhibit 17, p. 7; Tr. Vol. 3, 743:25 — 744:5.

123.  Mr. Powell testified that Table 7 of the JDA Analysis does not reflect true well
applications in New Mexico, and because of that, the cost per well would likely be significantly
lower than what is summarized in that Table. Tr. Vol. 3, 744:6-13.

124.  Susan Day and Brian Palmer of ERG testified on behalf of the Department
regarding the JDA Analysis. See NMED Rebuttal Exhibit 19 (Rebuttal Testimony of Susan Day
and Brian Palmer).

125.  Ms. Day testified that Mr. Dunham’s estimated number of affected wells was nearly
twice that used as the basis for the cost estimates that ERG compiled, and that this discrepancy
results in a significant overestimation of the costs of Part 50 as presented in the JDA Analysis.
NMED Rebuttal Exhibit 19, p. 6.0

126. Ms. Day also observed that NMOGA provided nothing by way of underlying data,
assumptions, spreadsheets or code to support of Mr. Dunham’s modeling and analysis, apart from
the base assertions in Mr. Dunham’s ten-page memorandum. She noted that, based on her
experience with federal rulemakings, modeling the costs and impacts associated with a regulatory

action would typically be accompanied by a clear explanation of sources used, why those sources
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are the best available, how the data in these sources were extracted (e.g., what filtering may have
been applied), a description of all assumptions applied to the data used, justifications for those
assumptions, and the step-by-step calculations, with intermediate results, used to create the final
estimates of cost and impacts, such that the affected entities and the general public can reproduce
those results. Ms. Day testified regarding how the JDA Analysis does not meet many of these
expectations for most of the critical components of the analysis. Id. at 2-3.

127.  Mr. Palmer testified that the JDA Analysis did not correctly attribute costs to the
well site or well head. Unlike NMED’s cost estimates, which assumed two well heads per wellsite,
in Table 7 of the JDA Analysis, Mr. Dunham appeared to apply his costs at the level of the wellhead
rather than at the well site. The costs in the “Per Oil Well” and “Per Gas Well” columns appeared
to be multiplied by the number of wells from Table 3 of his testimony to obtain the values in the
“Production Costs” columns, which were then summed in the “Total Costs” column. Because these
costs are all applied at the level of the well head rather than at the wellsite, they appear to
significantly overestimate the total cost of the proposed rule. However, because Mr. Dunham
provided no supporting documentation of the costs in Table 7, it was not possible to determine
how this factor affected the overall cost estimates. 1d. at 7.

128. By contrast, the Department provided the spreadsheets used to develop the
compliance cost estimates for proposed Part 50 beginning in early June of 2021 on the NMED
website, and those spreadsheets were filed as exhibits with the Department’s direct testimony on
July 28, 2021. The spreadsheets present costs at the level of individual emission units and
equipment types, with the methodology and references clearly explained, cited, and included in
the list of exhibits. This level of detail allows reviewers to evaluate the data sources and

assumptions built into the costing exercise and to comment on specific data elements, assumptions,
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and methods. Some reviewers, including NMOGA’s other witnesses, took advantage of this level
of detail provided in the NMED data and cost estimates in preparing their testimony to provide
helpful insights that NMED then used to improve the provisions of the proposed rule and cost
estimates. Id. at 7-8.

129. Regarding the survey of ten unidentified companies from NMOGA’s membership
that Mr. Dunham relied on to develop his estimates of the equipment and operational costs to
comply with proposed Part 50, Mr. Palmer pointed out that neither a copy of the survey instrument
(questionnaire) nor the responses and raw data submitted by the companies purportedly surveyed
are provided either in the JDA Analysis or in Mr. Dunham’s testimony, and thus there is no way
to assess their accuracy or variability, how the data were reduced to the values in Table 7, or how
they relate to ERG’s cost estimates. Regarding NMOGA’s claim that all such information was
proprietary, Mr. Palmer testified that, even though some data may be considered confidential or
proprietary, there are ways for the provider to protect confidential information, for example by
aggregating data when there are only a few reporters (e.g., four or less). It is not clear why the
survey instrument and some level of raw data, even if aggregated, was not provided to support the
cost values set forth in Table 7 of the JDA Analysis. Further, Mr. Dunham did not document how
costs were estimated, how the costs per well were calculated, and did not reference data or
calculations in any other exhibits. ld.at 8-9.

130.  The costs presented in Table 7 of the JDA Analysis do not align in any way with
ERG’s cost estimates, or EPA’s estimates used in rulemakings for similar source categories that
require the same types of controls. Id. at 9-13.

131. Ms. Day evaluated Mr. Dunham’s calculation of the net present value of the costs

associated with Part 50, presented in Table 8 of the JDA Analysis. Mr. Dunham used a five-year
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time frame for this calculation, without providing justification for that approach, which generally
assumes a well life of four years. Ms. Day testified that this assumption is likely unrealistic because
well life may be considerably longer, and control equipment can often be moved from one location
to another as needed. Based on EPA guidance routinely used in federal air quality rulemaking
actions, the useful life of the add-on control equipment and equipment modifications required
under Part 50 is generally between 10 and 20 years and is commonly assumed to be 15 years. Id.
at 14.

132.  Mr. Dunham further assumed that nearly 85% of the costs of the rule will be
incurred by industry in the first year. Ms. Day testified that, given that investments in equipment
are typically spread out by affected owners/operators, a more realistic assumption would be that
the cost of the regulation can be spread out more evenly over the 15-year useful life timeframe.
Under this scenario, the present value of the costs would be significantly lower. Id.

133.  Ms. Day testified as to serious flaws and lack of information with respect to Mr.
Dunham’s modeling predicting potential job losses associated with Part 50. She concluded that
because Mr. Dunham failed to provide any details regarding his model or the data he used as inputs
to that model, it is impossible to evaluate the accuracy of his estimates of job losses in the oil and
gas industry or supporting industries. Id. at 16.

134.  Ms. Day also agreed with additional points made in the testimony of EDF witness
Maureen Lackner regarding deficiencies with the JDA Analysis. Specifically, Ms. Lackner noted
that Mr. Dunham’s assumption that the vast majority of costs will be incurred in the first year did
not take into account for compliance phase-in provisions throughout the rule that allow as much
as 7 years for operators to comply with control requirements. Ms. Lackner also explained that the

JDA Analysis did not consider that industry compliance costs may be offset by revenue received
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from captured gas, nor did it consider the avoidance of social costs such as environmental and
health effects of oil and gas operations. Finally, Ms. Lackner pointed to supporting research that
the proposed rule could lead to job creation in the methane mitigation industry. Tr. Vol. 3, 771:11
—772:25.

135.  No evidence was presented in this proceeding demonstrating that similar regulatory
requirements for oil and gas sources adopted by other states and the federal government have
resulted in the types of significant negative consequences for industry or the economy, as posited
by the JDA Analysis. See Tr. Vol. 4, 1027:22 — 1028:10.

136. The Board finds that the number of affected wells determined by NMED from the
OCD database is the proper number to use for estimating the costs of Part 50.

137.  Considering the above, the Board gave the JDA Analysis its due weight in
considering the economic reasonableness of Part 50.

138. The Board finds that the costs entailed by proposed Part 50, as presented in the
Department’s testimony and exhibits, are reasonable and necessary to further the statutory purpose
of attaining and maintaining the ozone NAAQS in the areas of the State specified in Part 50.

139. The Board further finds that Part 50 provides economic relief for low emitting
facilities and small, independent operators by way of applicability thresholds throughout the rule,
as well as a small business facility definition that allows operators that meet the definition to
comply with a more limited set of requirements.

140. The Board finds that the rule also allows operators to spread costs out over time
through numerous compliance phase-in provisions which allow as much as seven years to come

into compliance with certain control requirements.
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H. Data Underlying Part 50

141. The underlying data and information that forms the basis for this rulemaking comes
from the NMED Air Quality Bureau’s TEMPO database. The Bureau uses this database to record,
monitor, and track information about equipment and facilities regulated by the Department under
the AQCA and the Board’s air quality regulations at Title 20, Chapter 2 of the New Mexico
Administrative Code (“NMAC?”). This information is collected from different types of submittals,
including notice of intent registrations, air quality permit applications, compliance reports, report
submittals required by state and federal air quality regulations, settlement requirements, and
emissions inventories. NMED Exhibit 32, p. 3.

142. TEMPO maintains information at both the facility level, as well as individual
equipment. The type and extent of information will depend on whether the facility is permitted,
and which state and/or federal regulations apply. Id. at 3-5.

143.  To provide underlying data and information for this rulemaking on proposed Part
50, the Department downloaded the following information from TEMPO and provided it to ERG:
owner, facility name, Al ID, source type, county, latitude, longitude, source classification,
equipment type, category, designation, description, manufacturer, model number, serial number,
manufactured date, construction date, operating rating capacity, maximum rating capacity, type of
pollutant, quantity of hourly emissions, quantity of annual emissions, primary and secondary
control devices, type of fuel, hours of operation, applicable federal air quality regulations, and
SCC information. ERG used this data to develop the equipment spreadsheets used to evaluate the
emissions reductions and costs of Part 50. The NMED data pulled from TEMPO and provided to
ERG is included in a tab in each equipment spreadsheet, and was referred to in the testimony as

the “NMED Equipment Data.” The ERG spreadsheets generated from the TEMPO data were
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provided as exhibits in electronic format as Microsoft Xcel files. Id. at 5.
IV. RULE LANGUAGE
In addition to the above-detailed rationale, the Board adopts the provisions of Part 50 as
detailed below for the reasons stated:

20.2.50.1 ISSUING AGENCY: Environmental Improvement Board.
[20.2.50.1 NMAC - N, XX/XX/2021]

Section 20.2.50.1 is a mandatory section for all rules promulgated by New Mexico state
agencies, and it provides the official name of the agency issuing the rule. The Board adopts this
proposal because the Board is the issuing agency pursuant to the AQCA.
20.2.50.2 SCOPE: This Part applies to sources located within areas of the state under
the board’s jurisdiction that, as of the effective date of this Part or anytime thereafter, are
causing or contributing to ambient ozone concentrations that exceed ninety-five percent of
the national ambient air quality standard for ozone, as measured by a design value calculated
and based on data from one or more department monitors. As of the effective date, sources
located in the following counties of the state are subject to this Part: Chaves, Dona Ana,
Eddy, Lea, Rio Arriba, Sandoval, San Juan, and Valencia.

Section 20.2.50.2 is a mandatory section for all rules promulgated by New Mexico state
agencies, and identifies to whom the rule applies: the areas of the State that are subject to, or may
become subject to, Part 50. The Board adopts this language because it aligns with the language of
the AQCA. In accordance with the AQCA, Part 50 establishes emissions standards for oil and gas
production and processing sources located in areas of the State within the Board’s jurisdiction that,
as of the effective date of the rule or anytime thereafter, are causing or contributing to ambient
ozone concentrations that exceed ninety-five percent of the national ambient air quality standard
(NAAQS) for ozone, as measured by a design value calculated and based on data from one or more
Department monitors. Those areas currently include Chaves, Eddy, Lea, Rio Arriba, San Juan,

Sandoval, and Valencia. NMED Exhibit 1, p. 4-5.

The Board rejects the arguments from NMOGA, IPANM, and Kinder Morgan that sources
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in Chaves and Rio Arriba Counties should not be included in Part 50 on the grounds that the
Department has not shown that sources in those counties cause or contribute to ozone
concentrations above ninety-five percent of the NAAQS, as measured by Department ozone
monitors located within their boundaries, because these arguments run contrary to the language
and intent of the statute. Modeling clearly demonstrated that oil and gas sources in the specified
counties contributed to ozone levels at the monitors that were registering concentrations exceeding
ninety-five percent of the NAAQS. Mr. Baca testified that ozone monitors in the state are located
according to EPA regulations under the CAA. These monitor locations are associated with Air
Quality Control Regions (AQCR), not counties. The monitor located in Hobbs measures ozone
concentrations for the AQCR that encompasses Chaves County, and the monitor located at Navajo
Lake measures ozone concentrations for the AQCR that includes the part of Rio Arriba County
encompassing the San Juan Basin. Tr. Vol. 1, 297:16 — 309:16.

The Board’s statutory directive under the AQCA is not to regulate sources in “counties;”
rather it must regulate sources in any “area” of the state where ozone levels exceed ninety-five
percent of standard. The Department delineated the scope of Part 50 by county in order to facilitate
compliance with the rule because counties have well-established and commonly understood
boundaries. Tr. Vol. 1, 305:23 — 306:3. It would be far more difficult for owners and operators of
affected sources to determine applicability of the rule if the scope of the rule was based on Air
Quality Control Regions. The counties identified in Section 20.2.50.2 contain the majority of oil
and gas sources in the major producing basins in the State. If the Board were to exclude sources
located in Chaves and Rio Arriba County, it would leave unregulated significant emissions of
ozone precursors from oil and gas sources under its jurisdiction, thereby contravening the express

intent of the statute, which is to reduce emissions of NOx and VOC:s to provide for attainment and
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maintenance of the NAAQS. Tr. Vol. 1, 309:5-16.

A. If, at any time after the effective date of this Part, sources in any other area(s)
of the state not previously specified are determined to be causing or contributing to ambient
ozone concentrations that exceed ninety-five percent of the national ambient air quality
standard for ozone, as measured by a design value calculated by the U.S. Environmental
Protection Agency based on data from one or more department monitors, the department
shall petition the Board to amend this Part to incorporate the sources in those areas.

(1) The notice of proposed rulemaking shall be published no less than one-
hundred and eighty (180) days before sources in the affected areas will become subject
to this Part, and shall include, in addition to the requirements of the Board’s
rulemaking procedures at 20.1.1.301 NMAC:

(a) alist of the areas that the department proposed to incorporate into this
Part, and the date upon which the sources in those areas will become subject
to this Part; and

(b) proposed implementation dates, consistent with the time provided in
the phased implementation schedules provided for throughout this Part, for
sources within the areas subject to the proposed rulemaking to come into
compliance with the provisions of this Part.

(2) In any rulemaking pursuant to this Section, the Board shall be limited to
consideration of only those proposed changes necessary to incorporate other areas of
the state into this Part.

The Board adopts this section with language proposed by the Department and NMOGA,
and supported by Kinder Morgan, that requires a rulemaking to incorporate sources in other areas
of the state, specifies that the effective date of such changes will be at least 180 days from the date
of publication of the notice of rulemaking, and specifies the type of information that must be
included in proposed revisions for a rulemaking to add sources in other areas of the State. NMED
Rebuttal Exhibit 1, p. 2. The language in this Subsection limiting the rulemaking required under
Section 20.2.50.2 to only those proposed changes and supporting evidence necessary to
incorporate other areas of the State is necessary to ensure that the rulemaking does not become a
vehicle for anyone to attempt to propose changes to other sections of Part 50, thereby expanding
the scope of the rulemaking and bogging down the Department’s and the Board’s resources. 1d.

B. Once a source becomes subject to this Part based upon its potential to emit, all

requirements of this Part that apply to the source are irrevocably effective unless the source
obtains a federally enforceable limit on the potential to emit that is below the applicability
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thresholds established in this Part, or the relevant section contains a threshold below which
the requirements no longer apply.
[20.2.50.2 NMAC — N, XX/XX/2021]

Subsection B of Section 20.2.50.2 specifies that once a source becomes subject to Part 50,
the requirements of Part 50 are irrevocably effective unless the source obtains a federally
enforceable air permit limiting the potential to emit to below such applicability thresholds
established in Part 50. The Board adopts this language and rejects IPANM’s proposal to delete the
word “irrevocably” because it ensures that the emissions reductions achieved by Part 50 will be
permanent.
20.2.50.3 STATUTORY AUTHORITY: Environmental Improvement Act, Section 74-
1-1 to 74-1-16 NMSA 1978, including specifically Paragraph (4) and (7) of Subsection A of
Section 74-1-8 NMSA 1978, and Air Quality Control Act, Sections 74-2-1 to 74-2-22 NMSA
1978, including specifically Subsections A, B, C, D, F, and G of Section 74-2-5 NMSA 1978
(as amended through 2021).

[20.2.50.3 NMAC - N, XX/XX/2021]

Section 20.2.50.3 is a mandatory section for all rules promulgated by New Mexico state
agencies and identifies the enabling legislation that authorizes the issuing agency to promulgate
the rule. Section 20.2.50.3 lists the statutory authorities pursuant to which the Board is authorized
to adopt Part 50. The Board adopts this proposal for the reasons stated in NMED Exhibit 1, pp. 4-
5 and NMED Exhibit 32, pp. 12-13.

20.2.50.4 DURATION: Permanent.
[20.2.50.4 NMAC - N, XX/XX/2021]

Section 20.2.50.4 is a mandatory section for all rules promulgated by New Mexico state
agencies, and provides the length of time the rule is intended to be enforceable. The Department
proposed that Part 50 be permanently in effect from the effective date established in Section
20.2.50.5. The Board adopts this proposal for the reasons stated in NMED Exhibit 32, p. 13.

20.2.50.5 EFFECTIVE DATE: Month XX, 2022, except where a later date is specified
in another Section. [20.2.50.5 NMAC - N, XX/XX/2021]
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Section 20.2.50.5 is a mandatory section for all rules promulgated by New Mexico state
agencies, and provides the date the rule goes into effect. This date depends on when the final rule
is published in the New Mexico Register. The Board adopts this proposal for the reasons stated in
NMED Exhibit 32, p. 13.
20.2.50.6 OBJECTIVE: The objective of this Part is to establish emission standards for
volatile organic compounds (VOC) and oxides of nitrogen (NOy) for oil and gas production,
processing, compression, and transmission sources.

[20.2.50.6 NMAC - N, XX/XX/2021]

Section 20.2.50.6 is a mandatory section for all rules promulgated by New Mexico state
agencies, and provides a statement describing the purpose of the rule and its intended effect. The
Board adopts this proposal for the reasons stated in NMED Exhibit 32, p. 13. The Board declines
Kinder Morgan’s request for further clarification in the SOR regarding the consideration of co-
benefits. The AQCA authorizes the EIB to “give weight it deems appropriate” to multiple factors
in its rulemaking, including costs to industry, health, welfare, and the public interest. NMSA 1978,
§ 74-2-5.F.
20.2.50.7 DEFINITIONS: In addition to the terms defined in 20.2.2 NMAC -
Definitions, as used in this Part, the following definitions apply.

A. “Auto-igniter” means a device that automatically attempts to relight the pilot
flame of a control device in order to combust VOC emissions, or a device that will
automatically attempt to combust the VOC emission stream.

The definition of “Auto-igniter” was derived in part from Colorado Reg. 7, Section I.B.5.
The Department made revisions to its original proposal based on comments from NMOGA. See
NMED Rebuttal Exhibit 1, p. 4. The Board adopts this proposal for the reasons stated in NMED
Exhibit 32, p. 14, and NMED Rebuttal Exhibit 1, p. 4.

B. “Bleed rate” means the rate in standard cubic feet per hour at which gas is
continuously vented from a pneumatic controller.

The definition of “Bleed rate” was derived in part from NSPS Subpart OOOOa, 40 C.F.R.
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§ 60.5430a. The Department revised its original definition to align with federal and other state
interpretations of the term based on comments from NMOGA, as described in NMED Rebuttal
Exhibit 1, p. 4. The Board adopts this proposal for the reasons stated in NMED Exhibit 32, p. 14,
and NMED Rebuttal Exhibit 1, p. 4.

C. “Calendar year” means a year beginning January 1 and ending December 31.

The definition of “Calendar year” is the commonly accepted interpretation of a calendar
year. The Board adopts this proposal for the reasons stated in NMED Exhibit 32, p. 14.

D. “Centrifugal compressor” means a machine used for raising the pressure of
natural gas by drawing in low-pressure natural gas and discharging significantly higher-
pressure natural gas by means of a mechanical rotating vane or impeller. A screw, sliding
vane, and liquid ring compressor is not a centrifugal compressor.

The definition of “Centrifugal compressor” was derived in part from NSPS Subpart
O0O0O0Oa, 40 C.F.R. § 60.5430a. The Board adopts this proposal for the reasons stated in NMED
Ex. 32, p. 14.

E. “Closed vent system” means a system that is designed, operated, and
maintained to route the VOC emissions from a source or process to a process stream or
control device with no loss of VOC emissions to the atmosphere during operation.

The definition of “Closed vent system” was derived in part from language in Colorado
Reg. 7, Section 1.J, and NSPS Subpart OO0OOa, 40 C.F.R. § 60.5411a(a). The Department added
“during operation” at the end of the definition to clarify the intent of this provision. During
maintenance there will be some emissions associated with venting, and the requirement reflects
the expectation that during normal operations there will be no loss of VOC to the atmosphere. See
Tr. Vol. 6, 1888:7 — 1889:3. The Board adopts this proposal for the reasons stated above and in
NMED Exhibit 32, p. 14. NMOGA had proposed to strike “no” and replace with “minimal,” but

it supports the current proposal with “during operation” at the end. See also NMOGA SOR 51.

F. “Commencement of operation” means for an oil and natural gas well site, the
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date any permanent production equipment is in use and product is consistently flowing to a
sales line, gathering line or storage vessel from the first producing well at the stationary
source, but no later than the end of well completion operation.

The definition of “Commencement of operation” describes when operation of a production
well may be presumed to have begun, and was derived in part from Colorado Reg. 7, Section [.B.7.
The Board rejects NMOGA'’s proposal to strike “but no later than the end of well completion
operation” for lack of adequate justification in the record, and adopts the Department’s proposal
for the reasons stated in NMED Exhibit 32, pp. 14-15 and NMED rebuttal Exhibit 1, p. 5.

G. “Component” means a pump seal, flange, pressure relief device (including
thief hatch or other opening on a storage vessel), connector or valve that contains or contacts
a process stream with hydrocarbons, except for components where process streams consist
solely of glycol, amine, produced water, or methanol.

The definition of “Component” was derived in part from Colorado Reg. 7, Section 1.B.10.
The Board adopts this proposal for the reasons stated in NMED Exhibit 32, p. 14.

H. “Connector” means flanged, screwed, or other joined fittings used to connect
pipeline segments, tubing, pipe components (such as elbows, reducers, “T's” or valves) to
each other; or a pipeline to a piece of equipment; or an instrument to a pipe, tube, or piece
of equipment. A common connector is a flange. Joined fittings welded completely around the
circumference of the interface are not considered connectors for the purpose of this Part.

The definition of “Connector” was derived in part from Colorado Reg. 7, Section .B.11.
The Board adopts this proposal for the reasons stated in NMED Exhibit 32, p. 14.

I. “Construction” means fabrication, erection, or installation of a stationary
source, including but not limited to temporary installations and portable stationary sources,
but does not include relocations or like-kind replacements of existing equipment.

The definition of “Construction” describes the types of activities that constitute
construction. This definition was taken from the Board’s regulations for air quality construction
permits at 20.2.72 NMAC. The Department agreed with NMOGA’s proposed revision to exclude

relocations and like kind replacements of existing sources from the definition, but disagreed with

the proposal to exclude replacements, temporary installations and portable stationary sources
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because the Department intended to include temporary and portable equipment under Part 50.

The Board adopts the Department’s proposal for the reasons stated in NMED Exhibit 32,
p. 15; NMED Rebuttal Ex. 1, p. 4; NMOGA SOR 56; and the evidence presented by GCA: the
relocation of an existing compressor engine, where the engine is not otherwise rebuilt or
reconstructed, should not be considered “construction” of that engine, and should not provide a
basis for converting the engine from an existing engine into a new engine that is subject to the
proposed rule’s more-stringent emissions standards for new engines. GCA Exhibit 12 (Dutton
Direct) at 13; GCA Exhibit 9 (Sheldon Direct) at 19. See also GCA proposed SOR 1-5 and 32-38.

J. “Control device” means air pollution control equipment or emission reduction
technologies that thermally combust, chemically convert, or otherwise destroy or recover air
contaminants. Examples of control devices may include but are not limited to open flares,
enclosed combustion devices (ECDs), thermal oxidizers (TOs), vapor recovery units (VRUs),
fuel cells, condensers, catalytic converters (oxidative, selective, and non-selective), or other
emission reduction equipment. A control device may also include any other air pollution
control equipment or emission reduction technologies approved by the department to
comply with emission standards in this Part. A VRU or other equipment used primarily as
process equipment is not considered a control device.

The definition of “Control device” was derived in part from Colorado Reg. 7, Part A,
Section II.A.7. The Board adopts this definition for the reasons presented by the Department and
with clarifying changes included from NMOGA. As part of its final proposal, the Department
clarified that a VRU or other equipment used primarily as process equipment is not considered a
control device to address NMOGA’s concerns. The term “Vapor Recovery Unit” or “VRU” is well
understood by the regulated industry, and VRUs used to comply with the emission standards of
Part 50 are subject to the relevant requirements under this Part. Although VRUs can be used as
both a process and a control device, NMED did not intend to regulate VRUs used as process

equipment under Part 50; rather, only VRUs that are utilized to meet the emission standards of this

Part are subject to the requirements of 20.2.50.115. In each Section that establishes an emission
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standard, the owner or operator must identify the control device being used to comply with the
emission standards; there is already an affirmative record if a VRU is being used as a control
device to comply with this Part. No additional definitions or documentation are necessary to make
this distinction. Ms. Kuehn confirmed that by including VRUs in the definition of control device,
NMED was not trying to adopt a global determination that all VRUs are control devices. See Tr.
Vol. 6, 1889:6-19. NMED only intended to regulate VRUs that are used to comply with the
emission standards of Part 50, and did not intend to exempt VRUSs unless they are primarily used
as process equipment. See NMED Rebuttal Exhibit 1, pp. 5-6; and NMOGA SOR 52.

K. “Department” means the New Mexico environment department.

The Board adopts the Department’s proposal because the definition of “Department” is
necessary to define which agency is referred to in Part 50.

L. “Design value” means the 3-year average of the annual fourth-highest daily
maximum 8-hour average ozone concentration.

The term “design value” was added by the Department based on a proposal by IPANM.
The Board adopts this proposal for the reasons stated in NMED Rebuttal Exhibit 1, p. 6, and rejects
NMOGA'’s proposed clarification as unnecessary.

M. “Downtime” means the period of time when equipment is not in operation.

The definition of “downtime” was derived in part from Merriam-Webster dictionary. The
Department revised its original proposal based on comments from NMOGA. The Board adopts
this proposal for the reasons stated in NMED Exhibit 32, p. 16, and NMED Rebuttal Exhibit 1, p.
6, and rejects NMOGA’s proposed clarification to use the word “inoperable” as unnecessary.

N. “Drilling” or “drilled” means the process to bore a hole to create a well for oil
and natural gas production.

The Board adopts this definition as proposed by CEP and OXY USA in connection with
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their joint completions/recompletions proposal set out and adopted in Section 127.

0. “Drill-out” means the process of removing the plugs placed during hydraulic
fracturing or refracturing. Drill-out ends after the removal of all stage plugs and the initial
wellbore cleanup.

The Board adopts this definition as proposed by CEP and OXY USA in connection with
their joint completions/recompletions proposal set out and adopted in Section 127.

P. “Enclosed combustion device” means a combustion device where waste gas is
combusted in an enclosed chamber solely for the purpose of destruction. This may include,
but is not limited to an enclosed flare or combustor.

The definition of “Enclosed combustion device” is based on common usage of the term in
oil and gas regulatory provisions. See, e.g., NSPS Subpart OO0Oa, 40 CFR § 60.5412(d)(1). The
definition was developed during rule drafting based on the knowledge and experience of NMED
technical staff, and the Department made revisions to its initial proposal based on comments from
NMOGA. The Board adopts this proposal for the reasons stated in NMED Exhibit 32, p. 16, and
NMED Rebuttal Exhibit 1, p. 7.

Q. “Existing” means constructed or reconstructed before the effective date of this
Part.

The definition of “Existing” is required because the applicability of numerous requirements
and timeframes in Part 50 is based on whether a source is “existing” or “new.” The Board adopts
this proposal for the reasons stated in NMED Exhibit 32, p. 16-17; and NMOGA SOR 55.

R. “Flowback” means the process of allowing fluids and entrained solids to flow
from a well following stimulation, either in preparation for a subsequent phase of treatment
or in preparation for cleanup and placing the well into production. The term flowback also
means the fluids and entrained solids flowing from a well after drilling or hydraulic
fracturing or refracturing. Flowback ends when all temporary flowback equipment is
removed from service. Flowback does not include drill-out.

The Board adopts this definition as proposed by CEP and OXY USA in connection with

their joint completions/recompletions proposal set out and adopted in Section 127.
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S. “Flowback vessel” means a vessel that contains flowback.

The Board adopts this definition as proposed by CEP and OXY USA in connection with
their joint completions/recompletions proposal set out and adopted in Section 127.

T. “Gathering and boosting station” means a facility, including all equipment
and compressors, located downstream of a well site that collects or moves natural gas prior
to the inlet of a natural gas processing plant; or prior to a natural gas transmission pipeline
or transmission compressor station if no gas processing is performed; or collects, moves, or
stabilizes crude oil or condensate prior to an oil transmission pipeline or other form of
transportation. Gathering and boosting stations may include equipment for liquids
separation, natural gas dehydration, and tanks for the storage of water and hydrocarbon
liquids.

The definition of “Gathering and boosting station” was derived in part from NSPS Subpart
0O0O0O0a, 40 C.F.R. § 60.5430a. The Department agreed with revisions to this definition proposed
by NMOGA. The Board adopts this proposal for the reasons stated in NMED Exhibit 32, pp. 9,
17, and NMED Rebuttal Exhibit 1, p. 16.

U. “Glycol dehydrator” means a device in which a liquid glycol absorbent,
including ethylene glycol, diethylene glycol, or triethylene glycol, directly contacts a natural
gas stream and absorbs water.

The definition of “Glycol dehydrator” was derived in part from Colorado Reg. 7, Section
[.B.15. The Board adopts this proposal for the reason stated in NMED Exhibit 32, p. 15.

V. “High-bleed pneumatic controller” means a continuous bleed pneumatic
controller that is designed to have a continuous bleed rate that emits in excess of 6 standard
cubic feet per hour (scth) of natural gas to the atmosphere.

The Department proposed to add a definition of “High-bleed pneumatic controller” based
on comments and testimony from NMOGA, IPANM, and GCA. This definition is derived from
Colorado Reg. 7, Section III. The definition helps provide clarity by differentiating between
controller types. The Board adopts this proposal for the reasons provided in the industry parties’

testimony, NMED Rebuttal Exhibit 1, pp. 8-9, and Ms. Kuehn’s testimony at Tr. Vol. 7, 2024:22

—2025:5.
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W. “Hydraulic fracturing” means the process of directing pressurized fluids
containing any combination of water, proppant, and any added chemicals to penetrate tight
formations, such as shale, coal, and tight sand formations, that subsequently requires
flowback to expel fracture fluids and solids.

The Board adopts this definition as proposed by CEP and OXY USA in connection with
their joint completions/recompletions proposal set out and adopted in Section 127.

X. “Hydraulic refracturing” means conducting a subsequent hydraulic
fracturing operation at a well that has previously undergone a hydraulic fracturing
operation.

The Board adopts this definition as proposed by CEP and OXY USA in connection with
their joint completions/recompletions proposal set out and adopted in Section 127.

Y. “Hydrocarbon liquid” means any naturally occurring, unrefined petroleum
liquid and can include oil, condensate, and intermediate hydrocarbons. Hydrocarbon liquid
does not include produced water.

The definition of “Hydrocarbon liquid” was derived in part from Colorado Reg. 7, Section
[.LB.16. The Department made revisions to its original proposal based on comments from
NMOGA. The Board adopts this proposal for the reasons stated in NMED Exhibit 32, p. 17,
NMED Rebuttal Exhibit 1, p. 8; and NMOGA SOR 57.

Z. “Inactive well site” means a well site where the well is not being used for
beneficial purposes, such as production or monitoring, and is not being drilled, completed,
repaired or worked over.

The Board adopts this definition as proposed by CEP and Oxy USA in connection with

their proposal set out and adopted in Section 116.

AA. “Injection well site” means a well site where the well is used for the injection
of air, gas, water or other fluids into an underground stratum.

The Board adopts this definition as proposed by CEP and Oxy USA in connection with

their proposal set out and adopted in Section 116.

49



BB. “Intermittent pneumatic controller” means a pneumatic controller that is not
designed to have a continuous bleed rate but is designed to only release natural gas above de
minimis amounts to the atmosphere as part of the actuation cycle.

The Department proposed to add a definition of “Intermittent pneumatic controller” based
on comments and testimony from NMOGA, IPANM, and GCA. This definition is derived from
Colorado Reg. 7, Section III. The definition helps provide clarity by differentiating between
controller types. The Board adopts this proposal for the reasons provided in the industry parties’
testimony, NMED Rebuttal Exhibit 1, pp. 8-9, and Ms. Kuehn’s testimony at Tr. Vol. 7, 2024:22

—2025:5.

CC. “Liquid unloading” means the removal of accumulated liquid from the
wellbore that reduces or stops natural gas production.

The definition of “Liquid unloading” was derived from general information on EPA’s
Natural Gas STAR website and the EPA publication “Options for Removing Accumulated Fluid
and Improving Flow in Gas Wells” (NMED Exhibit 44). The Board adopts this proposal for the
reasons stated in NMED Exhibit 32, p. 17.

DD. “Liquid transfer” means the unloading of a hydrocarbon liquid from a storage
vessel to a tanker truck or tanker rail car for transport.

The definition of “Liquid transfer” was derived from general information from EPA’s
website and EPA’s AP-42 Chapter 5.2 Transportation and Marketing of Petroleum Liquids,
Section 5.2.2 (NMED Exhibit 43). The Department made revisions to its initial proposal based on
comments from NMOGA. The Board adopts this proposal for the reasons stated in NMED Exhibit
32, p. 17, and NMED Rebuttal Exhibit 1, p. 8.

EE. “Local distribution company custody transfer station” means a metering
station where the local distribution company receives a natural gas supply from an upstream
supplier, which may be an interstate transmission pipeline or a local natural gas producer,

for delivery to customers through the local distribution company's intrastate transmission
or distribution lines.
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The definition of “Local distribution company custody transfer station” was derived from
NSPS Subpart O0O0Oa, 40 C.F.R. § 60.5430a. The Board adopts this proposal for the reasons
stated in NMED Exhibit 32, pp. 17-18.

FF. “Low-bleed pneumatic controller” means a continuous bleed pneumatic
controller that is designed to have a continuous bleed rate that emits less than or equal to 6
scfh of natural gas to the atmosphere.

The Department proposed a definition of “Low-bleed pneumatic controller” based on
comments and testimony from NMOGA, IPANM, and GCA. This definition is derived from
Colorado Reg. 7, Section III. The definition helps provide clarity by differentiating between
controller types. The Board adopts this proposal for the reasons provided in the industry parties’
testimony, NMED Rebuttal Exhibit 1, pp. 8-9, and Ms. Kuehn’s testimony at Tr. Vol. 7, 2024:22
—2025:5.

GG. “Natural gas-fired heater” means an enclosed device using a controlled flame
and with a primary purpose to transfer heat directly to a process material or to a heat
transfer material for use in a process.

The definition of “Natural gas-fired heater” was derived in part from Colorado Reg. 7, Part
E, section II.A.3.p. The Board adopts this proposal for the reasons stated in NMED Exhibit 32, p.
18.

HH. “Natural gas processing plant” means the processing equipment engaged in
the extraction of natural gas liquid from natural gas or fractionation of mixed natural gas
liquid to a natural gas product, or both. A Joule-Thompson valve, a dew point depression
valve, or an isolated or standalone Joule-Thompson skid is not a natural gas processing plant.

The definition of “Natural gas processing plant” was derived from NSPS Subpart OOOOQOa,
40 C.F.R. § 60.5430a. The Board adopts this proposal for the reasons stated in NMED Exhibit 32,
p. 18.

1I. “New” means constructed or reconstructed on or after the effective date of this
Part.
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The definition of “New” is required because the applicability of numerous requirements
and timeframes in Part 50 are based on whether a source is “existing” or “new”. The Board adopts
this proposal for the reasons stated in NMED Exhibit 32, p. 18.

JJ. “Non-emitting controller” means a device that monitors a process parameter
such as liquid level, pressure, or temperature and sends a signal to a control valve in order
to control the process parameter and does not emit natural gas to the atmosphere. Examples
of non-emitting controllers include but are not limited to instrument air or inert gas
pneumatic controllers, electric controllers, mechanical controllers and Routed Pneumatic
Controllers.

The Department proposed a definition of “Non-emitting controller” based on comments
from NMOGA. This definition establishes the meaning of the term and the Department’s intended
use of the term in Part 50. The Board adopts this proposal for the reasons stated in NMOGA’s
testimony and NMED Rebuttal Exhibit 1, pp. 8-9.

KK. “Occupied area” means the following:

1 a building or structure used as a place of residence by a person, family,
or families, and includes manufactured, mobile, and modular homes, except to the extent
that such manufactured, mobile, or modular home is intended for temporary occupancy or
for business purposes;

2) indoor or outdoor spaces associated with a school that students use
commonly as part of their curriculum or extracurricular activities;

3) five-thousand (5,000) or more square feet of building floor area in
commercial facilities that are operating and normally occupied during working hours: and

“4) an outdoor venue or recreation area, such as a playground, permanent
sports field, amphitheater, or similar place of outdoor public assembly.

The Department proposed this definition as part of its support for the joint proposal of CEP
and Oxy USA at Subparagraph (3) of Paragraph (3) of Subsection C of Section 20.2.50.116. The
Board adopts this definition for the reasons given by CEP and OXY USA in connection with the
Proximity Proposal adopted as part of Section 116. The Board rejects NMOGA’s proposed

revisions as not clarifying; national forests and similar areas of dispersed recreation will not

reasonably be construed as “occupied areas.”
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LL. “Operator” means the person or persons responsible for the overall operation
of a stationary source.

The definition of “Operator” was derived in part from the Clean Air Act at 42 U.S.C
Section 7411. The Board adopts this proposal for the reasons stated in NMED Exhibit 32, p. 19.

MM. “Optical gasimaging (OGI)” means an imaging technology that utilizes a high-
sensitivity infrared camera designed for and capable of detecting hydrocarbons.

The definition of “Optical gas imaging (OGI)” was derived in part from Colorado Reg. 7,
Section .B.17, and NSPS Subpart OO0OOa, 40 C.F.R. § 60.5397a. The Board adopts this proposal
for the reasons stated in NMED Exhibit 32, p. 19.

NN. “Owner” means the person or persons who own a stationary source or part
of a stationary source.

The definition of “Owner” was derived in part from the Clean Air Act at 42 U.S.C Section
7411. The Board adopts this proposal for the reasons stated in NMED Exhibit 32, p. 19.!

00. “Permanent pit or pond” means a pit or pond used for collection, retention, or
storage of produced water or brine and is installed for longer than one year.

The definition of “Permanent pit or pond” was derived in part from the New Mexico Oil
Conservation Commission’s regulations at 19.15.17 NMAC. The Department revised its initial
proposal based on comments from NMOGA. The Board adopts this proposal for the reasons stated
in NMED Exhibit 32, p. 19, and NMED Rebuttal Exhibit 1, p. 8.

PP. “Pneumatic controller” means a device that monitors a process parameter
such as liquid level, pressure, or temperature and uses pressurized gas (which may be
released to the atmosphere during normal operation) and sends a signal to a control valve in
order to control the process parameter. Co