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Purpose. This instruction provides updated guidance on jurisdictional boundaries
between the State of New Mexico Occupational Health and Safety Bureau and Federal
OSHA.

Scope. The instruction applies to all Federal OSHA Offices in Region VI and to the State
of New Mexico Occupational Health and Safety Bureau.

References.

a. OSHA Instruction CSP 01-00-002 (STP 2-0.22B), March 21, 2001, State Plan
Policies and Procedures Manual. :

b. OSHA Regulation 29 CFR 1952.365.

Action. OSHA Region VI Area Directors are to ensure that these revised guidelines
regarding Federal jurisdiction in New Mexico are followed. These guidelines are in
effect until superseded or amended.

Background. On September 24, 1997, a Federal Register notice was published, which
made substantive changes to the level of Federal enforcement in New Mexico. These
changes to 29 CFR 1952.365, were precipitated by a challenge to New Mexico
Occupational Health and Safety Bureau (OHSB) jurisdiction at a site located on property
owned by the Federal government, but not deeded as an area of exclusive Federal
jurisdiction. The State District Court and Court of Appeals upheld OHSB jurisdiction on
the site, and clarified several related issues. Additional jurisdictional issues were
addressed in the proposed change to the level of Federal enforcement transmitted to the
Regional Administrator by the New Mexico OHS Bureau Chief on January 3, 1997.
Federal Register notices were also published on June 9, 2000, and June 29, 2006,
regarding additional jurisdiction issues, including Department of Energy (DOE) sites not
subject to the Atomic Energy Act and the U.S. Postal Service.

Changes to OSHA Regulation 29 CFR 1952.365 necessitate written guidance on the level
[of Federal enforcement jurisdiction within New Mexico, as well as a procedure for
addressing questions on these changes.

Key Terms. Definitions pertinent to this directive are the following:

“LEVEL OF FEDERAL ENFORCEMENT” is 29 CFR 1926.365, in which jurisdictional
boundaries for Federal OSHA and the State of New Mexico are clearly delineated.

“JTURISDICTION™ is the compliance inspection authority provided for in enabling
legislation, regulations, and other governing documents.

“ARFEA OF EXCLUSIVE FEDERAL JURISDICTION” is land where the deed specifies
that only Federal law applies and that State law does not.



General Jurisdiction Guidelines.

New Mexico OHSB retains jurisdiction for private sector and public sector (State and
local government) employers and employees on all lands within the State, with the
exceptions noted below.

A.

B.

The September 24, 1997, Federal Register notice on the changes to the level of
Federal enforcement jurisdiction in New Mexico, is included in this directive as
Attachment A. In brief, Federal OSHA will retain jurisdiction in almost all cases
for employment on Federal military installations and American Indian
Reservations within the State.

1.

Identified Areas of Exclusive Federal Jurisdiction and Military
Installations in New Mexico

All military bases and identified areas of exclusive Federal jurisdiction in
New Mexico are under Federal jurisdiction with the one exception noted -
below. Should any State or Federal staff member encounter a situation
where a claim of exclusive Federal jurisdiction is made, and the site is not
listed below, coordination between OHSB Management Officials and the
Regional Office Assistant Regional Administrators for Enforcement
(ARA-EP) and Cooperative and State Programs (ARA-CSP) will occur
prior to the commencement of any inspection/investigation activity at the
site.

Albuquerque Veterans Hospital

Cannon Air Force Base

Fort Bayard Veterans Administration Facility*
Fort Bliss Military Reservation

Fort Bliss Target Range

Fort Wingate Military Reservation

Holloman Air Force Base

Kirtland Air Force Base

Santa Fe National Cemetery

White Sands Missile range Military Reservation

*The Fort Bayard Military Reservation (except for the VA facility) 1s
under State jurisdiction.

American Indian Reservation Lands
All American Indian reservation lands within the State of New Mexico are

under Federal jurisdiction with the following exception. Employment on
highway right of way lands is under State jurisdiction. '

The June 9, 2000, Federal Register notice which reflects declination of

jurisdiction over the U.S. Postal Service and its facilities by all State Plan States,

is included as Appendix B.



C. The June 29, 2006, Federal Register notice which clarifies jurisdiction at
Department of Energy (DOE) sites which are not subject to the Atomic Energy
Act, is included as Appendix C. New Mexico intends to assert jurisdiction for
private contractors performing work at these sites with the exception of the
Western Area Power Administration Elephant Butte location, which is under
Federal jurisdiction.

Department of Energy sites subject to the Atomic Energy Act, such as the Los
Alamos National Laboratory, are under the exclusive jurisdiction of the Federal
Department of Energy. Neither Federal OSHA nor New Mexico OHSB will
assert jurisdiction at these sites.

Questionable Jurisdiction. Should any State or Federal staff member encounter a
situation where jurisdiction is unclear, coordination between OHSB Management
Officials and the Regional Office Assistant Regional Administrators for Enforcement
(ARA-EP) and Cooperative and State Programs {(ARA-CSP) will occur prior to the
commencement of any inspection/investigation activity at the site.
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discrimination under section 11{c) of
the Act (28 U.S.C. 660

{2} Standards in the maritime issues
covered by 20 CFR parfs 1815, 1917,
1818, and 1518 (shipyards. marine
terminals, longshoring, and gear
certification}, and enforcement of
general industry and construction
standards (29 CFR parts 1910 and 1028}
appropeiate to hazards found in these
employments, which have been
specifically exciuded from coverage
under the plan;

{3} Enforcement of new Federal
standards ul the State adopts a
comparable standad:

{4} Enforcement n situations where
the State is refused entry and 1s unable
i obtain 2 warrant or enforce its right
of entry;

{5} Enforcement of unique and
complex standaeds as determined by the
Assistant Secretary;

{6} Enforcement ia situations when
the State is unable to exercise its
enforcement authority fully or
effectively;

{7y Enforcement of occupational safety
and health standards at warksites
tocated within the Warm Springs Indisn
Reservation;

(83 Enforcement of occupational safety
ant health stardards at all private sectar
establishments, tncluding tribal and
tadian-gwned enterprises. on afl Indlan
and non-Indian lands within the
currently established boundary of the
Umatiila Indian Reservation, and on
fands outside the reservation that are
held in trust by the Federal government
for the Confederated Tribes of the
Umatilla;

{9} Enforcement of occupatiomal safety
and health standards abworksites
tocated within Federal military
reservations, exoept private contractors
working on U.5. Army Corps of
Engineers dam construction projects,
including reconstruction of docks or
other appurterances; and,

{10} Fnvestigations and Inspections for
the purpose of the evaluation of the plan
under sections 18 {e} and {f} of the Act
79 U.8.C. 887 ) and ).

E * £ & *

3, Section 1852.107 is amended by

afdding paragraph (} to read as follows:

§ 1952187 Changes to approved plans.
* Ed ES # ¥

(£} Oregory's State plan changes
excluding coverage under the plan of all
private sector employment {Inciuding
trtbal and Indisn-owned enterprises; on
Umatillz Indian reservation or trust
Tands, by letters of April 28 and july 14,
1997 {sec §8 1552.105); extending
coverage under the plan to Superfund
sites and private contractors working on

US. Army Corps of Engineers dam
construction projects, as noted in e 1992
Memorandum of Understanding: and
specifying four {4} unusual
clreumnstances where Federal
erforcernent authority may be exercised,
as described ina 1981 addendum to the
State’s operatlonal status agreement,
were approved by the Acting Assistant
Seeretary on September 24, 1967,

{#R Ddoc. §7-25307 Filed %-23-97; 8:45 am]
BILLING GODE 4510-26-P

DEPARTMENT OF LABOR

Cccupational Safety and Heaith
Administration

2% CFR Part 1952

Mew Mexico State Plan; Approval of
Flan Suppiement; Change in Levej of
Federal Enforcement: Mititary Facilities
and indian Reservations

AGENCY: Oecupational Safety and Health
Administration, Labor.

ACHON: Final ruie,

summaRy: This document gives notice of
the approval of a State-initiated plan
change and reswmption of Federal
enforcement responsibiifty in the State
of New Mexico over privaie sector
employment on military Taciitties and
bases, and, to the extent permitted by
applicable law. over iribal or private
sector emplovment within any Indian
reservaiion or lands under the control of
& tribal government.

OSHA s heveby amending its
regulations on approved plans w reflect
this change © the level of Fedecal
enforcement authority in New Mexico.
EFFECTIVE DATE: Sepiember 24, 1897,
FOR FURTHER WFORMATION CORTACT!
Bonnie Friedman, Director, Office of
Information and Consumer Affalrs,
Occupational Safety and Health
Adminisiration, U.S. Department of
Labor, Room, N-3637, 200 Constitution
Avenue, MW, Washington, D.C. 26210,
{202} 219-8148.

SUPPLEMENTARY INFORMATION:
A. Background

Section IB of the Qocupational Safety
and Health Act of 1970 (The Act), 28
U 8.C. 667, provides that States which
wish to assume responsibifity for
developing and enforcing thelr own
orocupational safety and health
standards, may do so by submitting, and
chtaining Federal approval of, a State
plan, State plan approval ocowas In
stages which inchsde initial approval
under section 18(c) of the Actand,
witimately, final approval under section

18{e}. In the mterim, berween nitial
approvid and fimal approval, there isa
period of concurrent Federal/State
Jurisdiction within a State operating an
approved plan. See 28 CFR 1954.3 for
gustdelines and procedures.

The New Mexico Ocoupational Health
and Safety State plan was approved
under seciion 1§{c) of the Act of 1370
and part 1902 of tis chapter on
December 10, 1975 (40 FR 574585}, and
certified by OSHA as having completed
all of its developmental steps on
December 4, 1984 {46 FR 48815}, On
December &, 1981, OSHA and the State
of New Mexico entered into an
Qperaiional Status Agreement which
suspended the exercise of Federal
concurrent enforcement authority b atl
except specificatly identified areas. The
pertinent provisions concerning the
level of Federal enforcement in the State
are codified at 29 CFR 1952365,

By letter dated January 3, 1547, from
Sam A, Rogers, Bureaw Chief.
(Occupational Health and Safety Bureau,
New Mexice Environment Department.
to OSHA Regional Administrator Emzell
Blanton, Jr.. the State of New Mexico
has requested that Federal O5HA to
resume enforcement authority over
private secfor empinyment on rdlitary
facilities and bases and, over iribal or
private seclor employment within any
Inddian reservation or fands under the
coriteol of a tribal government. Afler
extensive research which identifled
numerous problerns with regaed to the
exercize of New Mexico oecupational
health and safety enforcement authority,
the State of New Mexico, for
addministrative convenience, will
exclude coverage of all private sector
emplovment on Federal miittary lands
aned facilities, including but not Iimited
tor Kirkdand Adr Force Base, Fort Bliss
Military Reservation, White Sands
Missile Range Military Reservation,
Holloman Ale Fooce Base, Cannon Aifr
Force Base, Fort Wingate Military
Reservation, Fost Bayard Veterans’
Huasptial, Albuquerque Yeterans
Hospttal, Sara Fe National Cemetery.
etr., from under 4s State plan. In
additton, since all of New Mexico's
Indian tribes have treaties with the
Pederal Government and the
applicabilify of State laws and
Jurisdiction on tribal reservations and
ather Indian owned land have been
questionable af best, New Mexico wiil
also exclude tribal or private secior
employsent within any Indian
reservaiion or lands under the control of
a tribal government from coverage under
its State plan.



Federal Register/Vol. 82, No. 185/ Wednesday, September 24, 1997 /Rules and Regulatons

49611

B. Location of Supplement for
Inspection and Copying

A copy of the plan supplement, alonig
writh the approved plan, may be
inspected and copled during normad
husiness hours at the following
locattons: Office of the Reglonal
Administrator, U.S. Bepartment of
Labor-OSHA. 525 Griffin Street, Raont
§02, Dallas, Texas 75202, Offtce of the
SBecretary, Environment Department,
1190 St. Francis Drtve, Room 2208-
North, Santa Fe, New Mexics 87503:
arwt the Office of State Programs, 200G
Constitution Avenue, NNW. Eoom
N3700, Washington, [xC. 20210. For
electronic coples of this notice, contact
OSHAs WelPage af taipe//
www.osha.gov/.

. Public Participation

Under 20 CFR 1853.2{c), the Assistant
Secratary may prescribe alternative
procedures to expedite the review
pracess or for other geod cause which
may be consistent with applivable laws,
T assure worker protection under the
(OSH Act, the Assistant Secretary finds
that Neaw Mexlco’s State-initiated plan
change requesiing that Federal OSHA
resume enforcement authority in New
Mexico over private sector employinent
on miltary facilities and bases, and, to
the extent permitéed by applicable law,
over tribal or private sector empioyment
within any Indian reservation or lands
ureder the contral of a tribal government,
is consistent with Federal requitements,
and with commitments contained in the
plan and previously made avaitable for
public comment. Gooed cause {5
therefore found for approval of this plan
supplemernt, and further public
partictpation is urmecessary.

b Thecision

After careful consideration, OSHA is
approving ander Part 1953 of this
chapter, the New Mexico Swate-inttiated
plan change concerning the fevel of
Fedesral enforcement authority, as
described i the 1881 New Mexioo
Operational Status Agreement,
Concurrently, OSHA Is announcing #s
resumption of Federal enforcement
authorify in New Mesdeo over the
coverage of private sector employment
on Federal milttary facilities and bases,
ard, to the extent permitted by
applicable law, over tribal or private
sector emptovment within any Indian
resopvation or fands under the control of
& tribal government. OSHA is hereby
amending 28 CFR part 1952, Suhpart
DB, to reflect this change in the level of
Federal enforcement and to revise the
format.

List of Subjects in 29 CFR Part 1802

Intergovernmental relations, Law
enforcement, Qccupational safety and
healih.

This document was prepated under
the direction of Greg Walchman, Acting
Assistant Sseretary of Labor for
Ocenpational Safety and Health. Rt is

‘igsued under Section 18 of the O5H Act

(26 (1.8.C. 687}, 29 CFR past 1502, and
Secretary of Labor’s Order No, 1-90 {55
FR 5333}

Sigriest at Washington, DG, this 18t day of
Septamber 1997
Greg Watchman,

Acting Assistart Secretazy of Labor,

For the reasons set out in the
preamble 29 CFR part 1952, Subpart DD
{New Mexiro} is hereby amended as set
forth below:

PART 1852—APPROVED STATE
PLANS FOR ENFORCEMENT OF
STATE STANDARDS

t. The autherity citation for Part 1852
continues to read as folows:
Aatharity: Sec. 18, 84, Stat. 1608 {29
1F5.C. 567); 25 CFR part 1902, Secretary of
Labor's Order No. 150 55 FR 8933,

Subpart DD—New Mexico

2. Section 1852 385 s revised in read
as follows:

§1952.365 Level of Federal enforcement.
{a} Pursuant to §§ 1902, 2601
and 1954.3 of this chapter, ureder which

an operationsd status agreement has
heen enterad into between OSHA and
New Mexico, effective October &, 1881,
and based on a detenmination that New
Mexico Is aperational in issues covered
by the New Mexico occupaticrnal health
and safety plan, discretionary Federal
anforcement authority under seciion
1B(e) of the Act {28 TLS.C. 867(}) will
ot be initiated with regard to Federal
necupational safety and health
standards b issues covered under 20
CER parts 1910, 1826 and 1928 except
as provided in this secdon. The LS.
Bepartment of Labor will continue to
exercise authority, among other things,
with regard to!

{1} Complaints filed with the U.S.
Department of Labor alleging
dizserimination under section 11} of
the Act (20 U.S.LC. 660{(c):

{2} Enforcemerd with respect to
private sector maritime employrient
including 29 CFR parts 1915, 1617,
1818, 101G {shipyard employrment;
marine terminais; fongshoring and gear
certification), and general Industry and
econgiruction standards (28 CFR parts
1510 and 1926} appropriate to hazards
found in these employmerds, which

issues have heen specifically exciuded
from coverage voder the State plam

{3} Endorcement in sitnations whers
the State is refused and s unable to
obtain & warrant or enforee its right of
entry:

{43 Enforcement of new Foderal
standards until the State adopts a
camparable standard;

{5 Enforcement of unique and
complex standards as defermined by the
Asststant Secretary,

{6 Erdforcement in situations when
the State is temporarily unable to
exercise s enforcement authority fully
or effectively:

{7} Enforcement of occupational safety
ared health standards at all Federal and
private sector establishments on
military Facilities and bases, including
but not limited to Kirkland Adr Force
Base, Fort Bliss Milttary Reservation,
White Sands Misstle Range Military
Reservation, Holloman Adr Foroe Base,
Cannog: Alr Porce Base, Fort Wingate
Military Reservation , Fort Bayard
Veterans' Hospital, Albuquerque
Veiprans Hospifal, Santa Fe Nationad
{emetery,

(8] Enforcement of occouaptional safety
and health standards, to the extent
pertnitted by applicable law, over teibal
or private secinr employment within
any Indian reservaion and lands under
the contral of a tribal government; and

(%) Investigations and inspections for
the purpose of the evaluation of the
New Mexico plan under sections 18 {g}
aned {11 of the Act (29 U.5.C. 867 o) and
.

(b} The Regionat Adminisirator for
Oecupational Safety and Health will
mgke a prompt reconmunendation for the
resumption of the exercise of Federal
enforcement authority under section
184e} of the Act (28 U.S.C. B67 ()}
whenever, and 10 the degree, necessary
o assure oocupational safety and health
protection (o employess in New Mexico,

3. Section 1952.387 is amended by
adding paragrapiy (b} to read as follows:

§1952.367 Changes to approved plans,

# % £ * Es

&) In accordance with Subpart £ of
part 1953 of this chapter, New Mexdoo's
State plan amendment. dated January 3,
1957, excluding coverage of all private
secior employment on Federal milltary
facilities and bases {see §1952.365),
and, to the extent perraitted by
applicable law, over frihal or private
sector employment within any Indian
reservation and lands ender the tontrol
of 4 iribal povernment, from its State
plan was approved by the Acting
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e i it e ——————
Assistant Secroiary v Sopletber 24, Keemee-Wilt, Atoraey/Adviser, Office exceeding the statutory debt it
19497, of the Dhisf Counsel, 2t 3044803180 Announcement of such chianges shail be

-  B7.25300 Fited 9.3%.57: §:45 2 L i srovided by stch means as the
{FR Do, 87285308 File ; 8245 am| SUPPLERENTARY INFORMATION! corelary deems appropriate.

BILLING CODE 4516-26-P L. Background (8] 343, 1{31—This paragraph has been
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il it it i A
BART 524—0PHTHALMIC AND DEPARTMENT OF LABOR Sttes; mititary jurisdiction in if‘m Siate
TOPICAL BOSAGE FORM HEW ] : of Washington: toverage on Indian
AHIMAL DRUGS Ceoupaticnal Safety and Health Reservations in the State of Oregon; and

1. The avtherity citation for 21 CFR
part 524 continees to tead as follows:

Autherify 21 U.5.C. 360k
55241451 [Amended]

2. Section 524.1451 Moxidortin is
ammended in the first sentence of
paragraph {12} by romoving the phrase
“Feed and non-dactating dairy cattle”
and by widing in its place the phrase
“Reet and dairy cattle”™, and ia
parageaph {dH3} by removing the Hrsl
aned second sonipnoes.

PART 556—TOLERANMCES FOR
RESIDUES OF NEW ANIMAL DRUGS
B FOQD

3. The authorily citation for 21 OFR.
part 556 continues to read as Tollows:

Authority: 21 ULB.0 242, 360b, 37L

4. Section 556,426 is revized W road
ax fotlows:

§556.426 Moxidectin.

fa) Acoepiaoble doily infoke {ALEL Tha
ADE for total restduss of moxidectn is
4 mivrograms por kilogrem of hody
welght per day.

{b} Tolerenoes. The tolsance for
parant moxidectin {the marker rosidus)
in edible tissaos of catthe 12 200 parts
peor hiltion {ppb} in Hver {ihe target
tissue) and BY ppb In muuscle. The
telorancy for parent meaxidectin is 54
ppb in milk

Daked: May 28, 2000,

Claize M. Lathers,

Director, Office of New Animal Drug
Evaluation, Centor for Velurirary Madicine
[FR Dae, G0-1446% Filnd G-4-D0; 5:45 am]
HLLHE CODE 4160-01F

Adiministration
20 CFR Part 1952

State Plans: Coverage of the United
States Postat Service and Other
Coverage lesuss—Changes {o Level of
Federsl Enforcement for Alaska,
Arizona, California, Hawail, Indiana,
fowa, Kentucky, Marylandg, Michigan,
Minnesota, Nevada, New Mexico, North
Carglina, Oregon, Puerio Rico, Soulh
Caralina, Tenncsses, Uah, Vermont,
Virginia, the Virgin iskands,
Washington and Wyoining

AsENCY: Cloeupations] Safety and Health
Administration {O5HAL UE
Department of Lebor

AcTION: Final rule

sipasart: This document amends
{18HA's reguistions to reflect
declination of risdiction over the
United States Pastal Servies (12,5, Postal
Sepvice or USPS) and s facilities by ofl
twenby-three (23} appeoved Slate Flans
which covar the private secior, The
Postal Employens’ Safety Enhancement
At of 1998 (PESEA} amended the
Oeeupational Safely and Health Ack of
1970 {the Act) to include the USPS
within #s definition of “employer.”
Accordingly, OSHA assumed
fusisdiction for the (ISPS on September
29, 1908, PESEA axdends all provisions
of the Act 1o the TSPS, tncluding
spcton 18 of the Act, thus granting the
(15HA-approved State plans the
sutheority o regalate the USPS.
Subseaguently, DSHA rognited the State

plan States to sither olect to amend thelr

State plans 1o cover the USPS, orfo
deciing fo sxesise such covernge, In
which case coverage wounld remain 2
Fodoral OSHA meponsibility. Al
affertad Stato pluns deciined. GSHA is
horohy smending pertinent sactions of
its regulations on approved State plans
to rotlnet the declination of Siate
mrisdiction and the continuation of
Foderal O8HA enforomment anthouty
oyer the USPS, incloding confract
employeos and contractor-aperatad
fucilitios engaged in U5PS mall
operations, in il of the twendy-thave
{24} States speating OSHA-approved
Stale plans covering the private sectar,
amwt mntifying affected employers and
még)-igy@m of this action. As 3 rosult,
Faderal GSHA Is responsible for safely
and hesdth enforcement with respect to
the 1I8PS and its facilitios in all Stales
pationwide, in addition, technical
corrections are being made pertaining to
maritime jurdsdicion i several of the

information on where the plag
documents fr the varions State plans
may be nspected,

EFFECTIVE DATE: June &, 2006,

FOR FURTHER INFORMATION CONTACT:
Bonnie Friedman, [Hrector, CH¥ce of
infarmatinn and Consumer Affalrs,
Oceupational Safety and Health
Administration. 1.5 Department of
Labior, Rowm N2§37, 200 Constitution
Avenos MW, Washington, ILC. 20210,
{202} 6931484,

SHPPLEMENTARY NFORMATION:

Infrodaction

Section 18 of the Oceupational Safety
and Boalth Act of 1074, 249 US.C. 867,
pravides that States which wish to
assume responsibility for developing
and enforcing their own oorupational
safaty and bealth standards may do s
by submiiting and obiaintog Fedoral
approaval uf a State plan. Stete phn
approval uccurs in stages which include
initial approval under saction 1860 of
the Act and ulitmately, fipal approval
wnder secHon 18{e} of the Act. In the
interim, betwoeen inttial approval and
fimal approval, thers is & period of
poncurmni Federal/State furisdiction
within = State oporating an approvod
plan. In the following States which have
ot mceivad section 18{s) fnal
approval, concarrent Paderal
enforcement authoslty remaing in affect
et has besn suspended voluntarily In
accordance with opergtional stabrs
agreemanis botween OSHA and the
individnal Statos. See 20 CFR 1954.3 for
sutciolines amd provedurss. These Sates
are: Californds, Michizan, Now Maxion,
Crregon, Pusrlo Rice, Vermont and
Weshingion. In the following Statas
which have recsived final approval
pursuant to section 18(e} of the Act,
Pedaral OSBA standards and
enforcemant suthority have bosn
relinguishiod. These States arer Alasks,
Arkzona, Hawail, indfana, Iows,
Kentucky, Maryland, Minnasata,
Novada, North Cesoling, South Caroline,
Tannesses, Dtah, Viginia, and
Wyoming. {Concument Fadersl
saforcement anihority is currently being
exercisad in the Virgin Islands.
Conneclicut and New York operate Stats
plars timited in coveragn to Stabe and
local gevernmenat omployess and arm ot
affocted by thismle]

Background

United Stafes Postel Service

States ordingrily cannol exercise
mugnlatory anthority ever Federal
apencies or ather Federal institutions or
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instramentalities. unless ifically
authoried by Congress, The Postal
Employoss’ Saloty Enhancement Act
{Public Law 105-241} {PESEA), enacind
on Septomber 25, 1008, subjects the
United States Postal Serviee {1585, Postal
Servics or LUSPS) o all provisions of the
Ocrupational Safety snd Health Act {the
Act) in the same manner 12 4 private
sector smployer. PESEA amends two
sections of the Act to provide full
private-sector coverage of the USPS. Tha
first prevision amemds section 35] of
tha Act, 28 U.8.C. 652{5}. v oxclade the
USPSE From the existing exemption of
tha United States From the definition of
“prgployer.” As o mesult, the LIEPS is
now covered by OSHA In the samn
manner as @ private sector employer.
The serond proviston clarifies the status
of tha USPS under section 1% of the
O5H At 28 U.S.L. 668fal, which deals
with Faderal apency safety and haalth
progeams. The new provision
affirmatively statos that the 15P5 is not
to be eonsidured 2 “Federst ageney™ for
ggkpt}sﬁs of spction 14 Thus, PESEA
akos the USPS subloct to covarage
erder all provisions of the foderat
Sk ACE which ave applivable to private
seetor smpioyment, inchuding the State
plan provistens of section 18 of the Act,
thus graniing the States with (O5HA-
approved State plans the asthority te
repulate this Federal mstrumentality.
{Pring to enactmeond, 2 colloguy on the
fioor of the Howss of Representatives
vonfirmed this intent.}

Federal OSHA sow rogulatis the
working conditions of LBPS smplovess
as woll a5 contract employees engaged
i official 13SPS mail oporations, e,
vomtravt maif careiors and touck drivers
tramsporting and veloading mail,
{O5HA noles that pursuant fo section
HbH 1), O5HA standards do not apply fo
working conditions regulated by the
Dupartment of Trapsportation, (ffics of
Kotor Carrier and Highway Safetv.}
Federal OFHA slso regulates the
working conditions of postal stations
Incated in othor public or commercial
facilitios.

in g memorandum dated October 20,
1988, OSHA offered the State plan
States the opportunity to ameand their
Stato plans o astend Stake urisdiction
te the 17878, as sutharized by PESEA,
or t decline to exercise such
mrisdiction, in which case covenage
would remain a Faderal OSHA
tesponsibility, All 23 State plan States
with private sector responsibiity
detwrmined ey woukd not assume
eesponsibility for coverage of L8PS
smplayess and contractors engaged in
UAPS mall handiing operations. OSHA
is heroby amending pertinent soctinns of
B4 romations on approved Btate plans

ti: meflack this dechnation of Slate
jrlsdintion and continuation of Pedoral
{351A srdormement authority ever this
poeapational sefety and health issuo in
the twenty-thees (23} Statos operating
approved State plans. This rule modifies
gach Stole's sulpart 4t 26 OFR 1852 1o
document that coverage of USPS
warkplaces and employees is notan
iswmn vovered by the State plan and
romains a Federal OSEA responsibility,
Fodersl coverage i State plan States
enconmipasses LISPS pmplovees, and
contract emplovees and coatractor-
operated factlitios engaged in USPS mail
eperations. State plan States will
comtinus to exercise jorlsdiciton, whors
permitied by Slate law, over all other
private sector contracters and
pmployses working on UBPS sites but
not engaped in USPS mail operations,
such as building matntenance and
consiruction workers,

Cennecticat and New York oporate
State plaps limited in coverage to State
and lonal povernment employess and
are ok affectad by this rule

Other Technicaf Corrections

Five (5] States {Culifornia,
Washington, Crogon, Minnesota,
Vermont) inchads some sspacts of
private suctor maritime operations
(shipyards, longshoring, marine
termiuals, gear cortiffoation] within the
seope of thelr plans. Al State plans
provide coverags to State and Fm:ai
government senployees engagod in
maritime activities, This rale modifios
partinent spetions of 29 CFR 186210
roftect, in muve uniform language. the
axtent of Slate Plan amd Feé}}em“ OBHA
maritime jursdiction. This nube alan
makes other tschnical corrections and
updates with regard 1o military
fursdiction in the State of Washington
and poverage on Indlan Reservations In
the State &? Urigon. Pinaily, this ruls
updates information In sach State's
snbywart eegarding where the plan
documents for that State are made
available te the publiz.
Diecision

29 CFR Part 1052 sots forth the
procadures by which the Assistant
Secretary will roview changes to Staka
plans approved in ancordance with
seciion 186 of the Act and Part 1982,
Eipon mview of the twenty-three State
plan decisions in aooovdance with these
procedures, OSHA hershy approves
those actions and zmends each State’s
sabpart n 24 CFR Part 1952 {0 rellect
the Staby's determination not fo extend
Siate Plan jurisdiction to the L5, Postal
Sarvicn. Today's rule in the Federal
Register further provides notlee {o
affectod emplovers and employees of

the sxtent of Fedoral OSHA enforcement
authority over the 1.8, Postal Service In
each of te 23 State plan States which
pover private sector smployment.
Technics! corrections with regand to the
extont of State and Foders] enforcement
guthority over safety and health iszues
in the muritime indostry in sevaral of
the States; military risdiction in the
Stato of Washington: coverage on Indian
Roservations in the State of Oregon; and
informatics an where the plan
documents far the varions State plans
may be inspecied an also approved, and
thar pertinent sabparis of Part 1052
amandeod. {MNote: la the interest of
charity, the full toxt of gach of the
amunded soctions, inchoding unchaenpoed
provisions which reflect previsusly
approvid detorminations by the affected
Statas, is included in the following
armendments to Part 1952.}
Publie Participation

Uinder 20 CFR 1863.2{c), the Assistant
Sevretary iy proseribe aliomative
procedures (o expeadite the reviaw
precess of for other good cause which
iy be consistent with applicabls lawa,
As thpse State ackions impose oo new
rgsponsibilitios or reguirements on
cmplovers, smployees or the Stals, ne
epportundty for public comment is
roquirgd.
Repulatory Flexibility Act

OSHA vertifies pursuant o the
Regulatory Flexibility Act of 1980 (5
LLEC, BOT #f seg.} that this action will
nol have a significant scoromic mpact
om & substential numbaor of small
pntitias. Mo additional burder will be
placed upon the State govemmant
bavond the meponsibilities already
assumpd sz part of the approved Sate
phan.
Frderalism

Baxgeutive Ooder 13332 on
“Federalizm” orplusizes consultation
bedween Fedaral agoncios and the States
and estoblishes specific review
precadures the Federal government
rnust follow as B carriex out policies
which affect State or local povemmends,
OBHA has included In the
Supplementary Information section of
today’s netine 3 gensral explanation of
the relationship buetwesn Foderal OSHA
smd the State Plan Biates under the
Greupational Safely and Health Act and
tha ggact of the Postal Employees’
Safety Enhancoment Act and othe
issuns on this relationship. OSHA has
eemsulted extensively with the Stales on
thotr individus] decisions on thuse
iszues. Although OSHA has determined
that the requiraments and consulation
pracedures provided In Executive Order



Federsl Register/Vol. 65, No, 112/ Friday, June 8, 2000/Rules and Regalations
i

36819

1%132 ave nof applicable {o State
desisions o the exctent of State Plan
covarags wder the OSH Act which havo
no pifoct putside the particalar State,
CISHA has roviewod the denlsions
approved today =l helioves they have
baen made in a manner consistent with
the principles and criteris sat forth in
the Exacutive Order.

This doruman was propared undar
the diraction of Charkes N Jeffiess,
Assistant Bacretary of Labor for
{Iccupational Safety and Health, Lt is
tusuad under secBon 18 of the OSH Ak,
(29 YLE.C. BAT), 29 CFR Parl 1802, and
Serratary of Labor's Order No. 180 {55
FR 90334
List of Subjecty in 26 CFR Part 18562

Gstorgovernmondal refations, Law
anfororment, Ououpational sufety and
haalth, Reporting and recordkesping
regquiraments.

Bigned af Washingiop. O, this 308 day
of May 2008.

Charles M. Jeffross,
Assistont Secrabary,

For the reasens set out in the
proambile, 26 CFR Part 1952 s hereby
amended as sat forth halow:

PART 1952—[AMENDED]

1. The aothority cifafion for part 1852
continues (o road as follows:

Anthorify: Soc 18, BS Stel, 1608120 1180
BEZY: 28 CFR FPart 1902, Seeembary of Labee™s
Oirder No. -1 {55 FR 00331
Subpart C—South Carolina

2, Suction 105284 is amended by

revising paragraph {B) to read as follows:

£4552 34 Finat approval determination.
E3 * k. » "

fis) Exeapt as othorwise noted, e
pan which has recetved final approval
covees all activities of employers and afl
places of praployment tn South
Carafine. The play doos nof coyer
privatn sectar marktine employment;
military basas: Fedaral governmant
grplovers and employess: the U.S.
Postal Servico (USPS), including USPS
ampiovens, and contrac] employees and
pontracter-wperated facilities sngaged In
13818 mat] operations; private sector
ampioyment at Area D of the Savennah
River Site {[power genemtion and
ransmission fuilities eperated by
Sputh Caroling Electric and Gash and 5t
the Three Rivers 8olid Waste Authority;
the enfurcement of the feld sanitation
standard, 29 CFR T928.110, and the
fesmparary fabor camps standard, 28
CFR 1010.142, with respect to any
agriculiural establishment where
smployees are enpgaged in “agricultural

smployment” withio the mesaing of the
Migrant and Saasenal Agricaiteral
Warkar Profection Act, 281180
18023}, regandioss of the number of
emplovees. including emplovess
engaged in hanid packing of produce
iate containers, whether done on the
grovnd, on 2 moving machine, orin a
tornporary packing shed, eoepl that
HBonth Carolina retaing enforcement
responsitility over agricutiurd
temporary kabor camps for employess
eugaped in egg. poultry, orred mast
production. or the pest-harvest
rarnssing of agricudturaed or
prttcuifural commodities.

* *® - * *

3. Bection 195295 i amended by
ravising paragraph (b)) to read a3
follows:

5195295 Level of Federal enforcement.

* * Ed k4 x

{hif1} In accordance with sscton
18{e}, final approval relingnishes
Federal (35HA authority only with
regard to pecupational safety and bealth
issues covered by the South Caolina
plan. OBFA retatos full avtherily over
isspes which are not subiect to Stals
enforcamant undor the plan, Thus,
Fodoral O5HA retatns its sutherily
rolative to safoty snd health in privats
sector maritioe ackivittes, and will
continue fo anforos afl provisions of the
Act, rades or orders, and 4]l Fadaral
standards, current or futurs, spactically
dirrcted to maritime smplovment {29
CFR Parl 1915, shipvard employment;
Bart 1917, maurine furminaks; Park 1918,
tongshoring: Part 1419, goar
cortHication}, s woll as provisions of
gonerst industry and consirection
standerds (29 CFR Parts 1970 and 1826}
appropriate ko hazards found in these
amplovinents; employment on military
bases; and private spcior ceployment at
Area 13 of the Savannah River Bite
{power generation and tansmission
furilitiss operatad by Sonth Caroling
Electrlc and £as) and at the Thiee
Rivers Solid Waste Authority. Federal
jurisdiction s retained and exercised by
the Emplovmant Standards
Administrating, 1.5, Dopartment of
Labor, [Secratary’s Order 5-86, dated
December 27, 1906) with respect 1o the
finld sanitstion standasd, 28 OFR
1928110, and the eofprooment of the
termporary kibor camps standard, 29
CFR 1910.142, in agricalare, as
daseribed in § 19520940, Federal
jurisdictfon is alse miained with mspoect
te Federal governmant emplovers and
employoas; and the U8, Postal Service
{L36P8}, inciuding USPS emplayess, and
contmact employess and contracter-

oparated facititios cogaged in USPS mail
aperations.
* * ® * *

£, Sectinn 1952.96 is revised 1o mead
as folfows:

5125296 Where the plan may be
inspected.

A vopy of the prinvipal docwmunts
comprising the plan may be inspected
and vopied during normal business
hoges at the following locations:
ifioe of State Programs. Desupational Safdy

and Haslth: Adminisiabiog, .5,

Departmond of Labor, 200 Conslitution

Avenue N, Romm NITOG Washinglon,

faisgesEvalsR
[fffee of the Regioesl Administrator,

CGroupations] Safely and Heoallh

Adminisiretion, 1.5, Depariment of Labor,

Atlanda Fedural Center, 51 Forsylh Stooet,

b‘i:;; Room §T50, Allants, Georgia S0M3;

T
Ofioe of the Hirectar. South Camlize

Uepariment of Labor, Licensing awd

Bepulation. Koger Offics Purk, Kingstros

Builiding, £30 Centerviaw Delve, #.0. Bax

11228, Unlumbia, South Carolizae 202148,

Sabpart B—Oregen

%, Bection T952.195 is amended by
ravising paragraphs (al23, (l(7}, {alBL,
fa¥e) and (a}{18) to road 2s follows:

§1952.905 Level of Federal enforcement.

{ﬂ} * ® &

{#) Standards in the maritime Issues
vovered by 29 CFR Parts 1915, 1917,
1918, and 1918 [shipyards, marine
torminzals, longshoring, and gear
certiication), and enforcoment of
goneral indastsy and constraction
gtandards {29 OFR Parts 1918 and 1928
appropriate to hazards found in those
emplayments, which have boon
specificelly axcluded from coverage
undar the plan. This inclades:
employmeant on the nuvigsble waters of
e 11.5.; shipyard and boatyard
emrployment on of mediately adiscont
to the navigable waters—including
finating vessels, dry docks, graving
docks end masine milways—fom the
feont gata of the work site to the US.
stututory Hmity; longshoring, markne
torminal and martng grain tesminal
aperations, axcept produetion of
manufcturing areas and thelr storage
facilition: constmction sciivities
emanting from er on Hoating vessels en
thi pavigablo waters of the 1.8
commercial diving originating from an
ablect afloat a navigable waterway: and
atl ather private sactor places of
vrployment on or adjcent to savigable
waters whonover the activity ocours on
or from the wates;

* ® * * *
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marineg borminals; Part 1918,
tongshoring; Part 110, gear
cordification} as well s provistons of
gonoral industry and construetion
standdards {26 CFR Parls 1910 and 1926}
sppropriate to hazards found o these
emplovments, Pederal jurisdiction is
setnined and sxercised by the
Employment Standards Administeation,
115, Dapartment of Labor, (Secrotary’s
Crrder 5-86, dated December 27, 10067
with respect 1o tho fHeld sanitation
stanehard, 28 CFR 1928.116, and the
anforcement of the temporary leber
cmps standard, 28 CFR 1810142, In
sstenlture, as described in

§ 1052 3448k, Foderal jurtsdiction is
glse retatned for employment at Warren
Alr Force Base; Federal govornment
smplovers and employvees, and the U8,
Postal Service {USPS), including USPS
omployeas, and contract smpioyees and
contracivr-pperated facilitios engoged In
USPS mall pperations.

{2 in additton, any hazard, Industry,
geogsaphicad aron, operation st fecility
over which the Stute is unable te
effectively exscise prisdiction for
regsnms ol ralabed o the reqoeired
performanes of stracturs of the plan
shall be devmed to be an asop ot
covered by the finally approved plan,
and shall he subjent to Federal
snforeement. Whers enforcement
purisdiction 5 sharod belwean Faderal
annd State suthoritios for o pasticalar
area, project, ar facitity, o the interest
of administrative practicablity, Federal
mrisdiction may be assamed over the
antire project of cility. o slther of the
two aforementioned cirrumstances,
Federsd enforcement may be exercised
smnedistely upon agresment bobwesn
Federd and State ORHA.

Ed & * . *

52, Bprtion 1952 346 i rovised to mad
as follows:

§1352.346 Where the plan may be
inspected.

A copy of the principal documents
vomprising the plan may be hapected
aned copled duing normal husiness
honrs at the fellowing leaxions:

Dffive of Slate Prograsss, Dupational Sabety
and Toslth Administration, (L8,
Dispartment of Labor, 208 Coastitstion
Asveras, KW, Rume M3700, Washington.
TR RO A,

(38ioe of the Regicnal Administrator,
Qeoupatinonal Safely and Hoallh
Adminisiration, ©.5. Doperkment of Ladwoe,
1904 Broadway Suile 1880, Derver,
Colomado 80202-5716; and

(fice of the Assistant Administrator,
Worker's Safely and Compensation
THvision, Wyoming Depariment of
Employmend, Herschlor Building, 2nd
Flenr Fast, 122 Wisl 25tk Streeg,
Cheyenne. Wyoming B20062.

Subpart CC—ARzZonS

53, Beclion 1952954 is amendad by
rovising parsgraph {5 1o read as follows:

§ 1952354 Final approval determination.
- #* * Ed *

) Excopt as otherwise noted, the
plan whirh has raceived fleal approval
eovers all activities of employers and all
places of employment in Arizena. The
plan dops not cover private sector
maritime smplopment; Federal
goversment empiovers ard amployeas;
snforverpent relating to any rontrectors
ar subsontractors on any Ferdersl
astablishment where the land is
dotormined to ko exnlusive Pederal
furisdicton; the 15,5, Postal Service
{(UISPS), including USPE employess, and
coptract employess end contractar-
operatod facilifios engaged in USFS mail
wvperations; copper smalters; concrele
amd asphalt batch plasts that are
physically connacted o a mine or 5o
intordependent with & mine as b form
on integrel snterprise; aod ludian
reservalinns.

- - * - k3

54. Seciion 1952.385 is amonded by

revising paragraph (b) o rmad as Follows:

§ 1052355 Level of Federal enforeemnt.
* - * & *

£h3t1) 1o accordance with secton
18{e}. finzl approval relinguishes
Feddoral OSHA anthority ondy with
ragard to ocrupational safety and hoalth
szues covered by the Avizons plan.
{35HA retsins full authority over fssuss
which are not subjoct to Stals
enfercorment nader the plan, Thus,
Faderal OSHA roetains iis autherlty
retative to safely and health in priveis
secior markime activitios and will
somtinus to enforce alf provistens of the
At rodes o7 seders, and all Fedezal .
standands, current or folure, specifically
dizecled to maritime employment {26
CFR Part 1915, shipyard employment:
Part 1917, marine ferminals; Part 1818,
tongshoring; Part 1914, gear
cerfification} as well as provistons of
genoral industy end eonstruction
standdards {20 OFR Parts 19140 and 1926}
apprapriate to hezards found in these
amployments. Feders! urisdiction is
alsa retained with mespect to Federal
gavernment wmployors ad employees;
anforcemest relating to any contractons
or subuonkractors on eny Federal
astablshment wherm the land is
determined &0 be exclusive Federal
tarisdiciion; the 118, Postal Seyvics
{USPE], Imcluding LISPS employess, and
cuntract emplovess and contractnz-
oporabed factlitios engaged In USPS mail
pperations; incopprr smelters: i
goncrete and asphalt batch plants which

36629

are physically connscted fo a nine of 30
intardependueat with the mine as to form
e Lotogral enbarprise; and within
Indian reservations,

{23 In addition, any hazard, fndustry,
poagraphical arsa, operation or facility
over which tha State &8 onable to
wioctively oxorclss jurtsdiction for
reasons not redated to the mouired
parformance or stracture of the plan
shatl be deemed fo be un issue not
covered by the finalty approved plan,
and shall be subject o Faderal
eaforcetmenl. Where enforcoment
jurisdiction is shared bebweon Fodosal
and State authorities for a partieniar
areq, profect, or facility, iy the interest
of miministeative practicability, Federal
urigdiction may be assumed over the
entirs project or faciiity. In either of the
bwe afrmmentioned circnmstances,
Frderal enforcement may be exercised
immediately upon agreement betwosn
Pedaral and State OSHA.

* * * & *

55, Sertinn T952.358 is revised o vead
as follows

§ 1952 356 Where the plan may be

inspected.

A copy of the principa] docoments
comnprising th plan may be inspected
and copied during nurmat business
hours st the fbllowing locations:

Offiee of Stofe Programs, Qeoupativoal Sefety
and [ealth Administration. 123,
Dheparizmend of Labor, 208 Constitution
Avnre, NW, Beam 3700, Washington,
IHC 2821

Offica of the Regional Administ
Oooupations] Safoty and Heolth
Admindstration. 15.5. Depariment of Laboz,
71 Bievenson Strect, 48 Flooe. Sas
Frameiseo, California 84195; and

Do of the Directur, Industrist Commission
of Arizoma, 880 W. Washingtoa, Fheenix,
Ariznsa BHEGF.

Subpart DD—Hew Mexico

56. Section 1952.365 s amendud by
romnoving “awd” at the end of paragraph
[ai€81, by rovising parageaph (a¥9), and
by adding paragraph {a}10} to read a3
Tdbyws:

51852365 Level of Federal enforcement.
£ & & kA *

{E] EE

{9 Buforonment of acoupational safoty
and health standards with regand to
Fedaorsl goverement smployers and
employess; and the 1.5, Postal Service
(L15PS), including LUSPS employess, and
conteact emplovess and conkranbr-
opersted facititios angaged in USPS maf
opesations; and

{18 Invastigations and inspections for
the purpase of the evaleation of the
Waow Mexico plan under sections 18(s)
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FOR FURTHER BEORMATION CONTACT: Paul
Handleman or Lavren Ross Taylor, (202)
£22-3040 {oot 3 toll-fren number],

SUPPLEMENTARY INFORMATION:
Background

‘The correction notles that is the
subject of this dunument is under
soetion 194 of the Internal Revenue
Coda,

Need for Correction

Ag published, the correction notice
{TD 9262] contains errors that may
prove to'be mislesding and ere in need
of clarification.

Corrpction of Publication

Avcordingly, the publication of the
tomporary regulations (7D 8262}, which
was tho subject of FR Do, 061828, &
correctad as Tolfows:

1. Om page 3075, columa 1, inthe
presrnbly, under the paragraph heading
“{mnkified Froduction Activities
Frcome,” first pavagraph of the cohoan,
line 3, the language “meon: [4) Tangible
personal property.” I correctsd to read
“mear: (A} fangitle porsonal property:™.

2. On page 31075, column 1, in the
preanhle, under the paragraph heading
“Fummary of Commants”, last
paragraph of the column, line 18, the
ngusge “ioclede: (1) Whoether an

arent” is corrected to read
“include: (1} whether sn agrenmment™.

4. On page 31075, column 3, inthe
preamble, wmder the paragraph heading
“Fxplaation of Provisions”, first
paragraph of the column, line 11, the
fanpuage “applies i a laxpayer that
dertves gross’ Is cormscied to mad
“appiies if a taxpayer detives gross™.

4. O page 31076, codume 1, in the
proarcble, under the peragraph heading
“Fffortive Dale”, first paragraph of the
colurnn, fine 4, {he language
“rapulatinns exples on or befors May
25," is corrocted to mead “wedations
sxpires on or before May 22,7,

5. {3n pags 31077, colomn 2, in the
signature bluck, the lengeage “Mark E
Mathews.” s correcied to road “Mark E.
Matthews ™

Gy B. Trayoor,

Chisf, Publivotions and Heguhaiions Branch,
Lapal Processisg Division, Associote Chief
Coursel{ Frocedure end Adminisirotion).
[FR Diow, EB-19248 Piled 6-28-06; 545 ams]
BLLANG CORE B30-51-9

DEPARTMENT OF LABOH

Cecupational Salety and Health
Administration

29 CFR Part 1952

{ceupationat Safety and Health of
Contractor Employees at Coertain
Energy Depariment Sies; Jurisdiction
and Enforcement Besponsibiifiies;
Clarification Regarding State Plang—
Artrona, Calffornia, fowa, Kentucky,
finnesols, Nevada, New Mexico, North
Carolinag, Oregon, Soutls Carolina,
Ltah, Virginia, Washington, and
Wynming

AGENEY: Ovenpationst Safely and Health
Adrainistration {O§HAL U5
Depurimimt of Labor

ACTION: Final nile.

SUMBARY: This notive provides hurther
closification ax to the jurisdiction and
enforcament rosponsibilitios of the
Oreupationyl Safety and Heslth
Administration snd 14 of s appreved
State Plans ot various Departoment of
HEoargy (DOE] sites which are not subject
to the Atominc Energy Act {AEAL
OEHAs egulations in 28 CFR 1962 ame
armoredad ts reflont this jurisdiction, as
appropriste.

pates: Effective Date: Tung 20, 2008,
FOR FURTHER {HFORMATION CONTACT: For
genaral infrnation and press inguiries,
contact Kovin Ropp. Directar, Oftics of
Communiceiions, Room N-3847 {8HA,
5.5, Dopartment of Labor, 200
Constitation Avenue, NW., Washingion,
B 20210; tolephone (202) 68319049,
For techalcal inguiries, vomtact Burhara
Bryant, Dizector, Dffice of State
Prograves, Roeen N-3700, OSHA, UE.
Bepartmard of Lebor, 200 Constitubiog
Avenug, N¥.. Washiogton, DO 202140;
telephone {202) B93-2244, An electronic
cupy of this Federal Register nolics is
avaiflable on OSHA™s website af
WIWW.oSha.g0V.

SUPPLEMENTARY INFORMATION:
Background

Tha LLE. Depertment of Labor {DOL)
amf the 1.5, Departreent of Energy
{(00E] previousiy clariftsd their
regniatory anthority over the
oceupational safoty and health of
prfvate-secter comractor employess gt &
number of DOE poveenrsent-owned or
pased Facitities that are not subject to
the Atorric Energy Act [AEA). (65 FR
41452, July 5, 2000) Some of thass
FaciiBiog are aither government-ovwaed
and government-oporated (GOGO} or
govermmsmt-owned sad confractor-
operated {GICOL

The Atemic Enorgy Act provides
statutory suthorify to DOE to regulate
aceupational safety and health matters
polating to private sector sonployess at
facilitios subject to the ABA. Section
4{bi{11 of the Oeoepationad Salely and
HMealih Act of 19740, 29 1L8.C. {the Actl,
Sectinn 853}, prociades OSHA
coveragn of working conditions svar
which other foderal agoncies bave
exmcised statutory muthority to
prascribe or snforoe standards For
occnpationsl safoty or health, A 162
Intersornay Mernosandum of
Understamting provides thet the
Oooupations! Safety and Health Act
shall not apply to government owned-
contractor eperated (GOCO) sites or
other facilities with private sactor
amphovees for which DOE, parsuant to
the AEA, has evoroised is anthority to
ropnlabe cecupational safely and health.

By lattor of Tane 18, 1999, and further
clarified by totter on March 21, 2000,
DOE provided 05HA with a list of DOE
sites that swere oot covered by the AEA
and requosted ORHA s concarrenas
with DOE's views that the facilitles and
nperations in guastion were subject te
OSHA s urisdiction. These sites ame
primartly mvelved fo fosstl fuel cnargy
rosearch and power marketing
afministration. OSHA respondad by
iptter nm July 13, 1990, sprening with
TIOF that O5HA has jurisdiction over
the working conditions of privaks sector
smployers and employees ot such
facilities.

Cin July 5, 2080, OSHA published a
notice in the Federal Register (B5 FR
434927, listing these sites and stating
that private sector eenployvers and
employess at these DOE facilitios are
subject to all stundards, nules and
mquiraments ssued under the
Oeoupational Sefely and Health Aot
Tha sites are:

Department of En {DOE) Nen-
Aiemic Energy Act [AEA] Sites amd
Facilities

Wastern Area Fower Administration
Headguarters, P.0. Box 3402, Colden,
CE3 B4 -0098, Covers ol or part of
the nllowinge States: AZ® CA®, 00O,
TA* KE MN® MT, NE, NO, NM*,
MW, BD, TX, UTY, wYT

Sowthwestom Power Admindstration,
Headeuarters, PAL Box 1619, Tolsa,
OF 74101, Covers all or patt of the
following States: AR, X8, LA, MO,
OK,TX

Southeastern Power Adminisiration,
Hoadguarters, 2 South Public Square,
Elherton, GA 38635, Covers allor part
of the following States: AL, FL, GA,
B, EX¥*, ME, MO, B0* VA* WY

Bonneviile Powsr Administration, 805
ME 11th Ave., PO, Box 3621,
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Portland, OR 972003823, Covers all
or part of the following States: CA™,
i, MT, NV OOR*, UTT, WAS, WY
Mational Energy Tochnology Laboratory
ETLY, 3618 Collins Ferry Road, PO
Box 880, Morgantown, WV 28307
BEBG
Natipnal Energy Technology Laboratory
(NETL, 526 Cochyans Mill Road,
Pittsburgh, PA T5236-0030
Strategic Pelroloum Reserves [SPHRL
Prajert Office, 800 Coramorce Ruad
Easzt, daw Orleans, La 70123
Mational Petrolewn Technology Office,
Yetliiamss Cendar Tower 1. 1 West
Third 5t., Snite 1460, Tulsa, OK
74183
Adbany Bosearch Center, 1450 (faeont
Ave., 8W, Altany, OR® 973212188
Maval Petrolonn &0 Shale Regerves in
0, >, & WY, 907 . Poplar 8t.,
Gaite 150, Casper, WY 82601
Naval Pefroloum Resorves in California,
Z85499 Highway 118, P.O. Bex 11,
Tupman, CA* 93275
©£35HA poted that a number of the
aon-AEA facilities are located in stafes
which eperate OSHA-approved shate
- plang undar Section 18 of the
Cecupational Safely and Health Act of
1870, 24 1L.8.0 867 noded with asterizk
abuwat, and which have primary
anthority for private sactor conupational
safoty and health coverage In their
stutes. However, pending a final
determination, the state plan non-ARA
sitos ware deomed “issies Aot coverad
by the stute plan” and thus sublect to
fedoral enforcoment jurisdicon,
Fodural OSHA would axercise
snforcernent justsdiction over private
spctor omplovers and employers at the
ron-AEA sites located in state plan
states, unth # was delermined whether
7 state would oxomise Jurisdintion.
“these detorminations have nuw besn
made and this documont provides
notice that the affoctad states will
ssswma occupational safety and health
regelatory osponsibility for all except
five of the pon-AEA sitos in thedr states.
Tha following State Plaas intend fo
axercise jeisdickion over private
contractors performing work af thess
non-ALA facilities and operations
tocated in their states, except that
foderal smployess and employees of
privats sector companies responsibla for
pprating an antire acility under
copiract to DOE ontractor-oparatad
facillty} romain subjuct to fedooal OSHA
farisdiction. [Dnder the provistons of
the Act and various interpretations by
the courts, states with OSHA-approved
state plans wre preciuded Born
sxoreising jurisdiction over foderal
ameployees ar aver fedoral
instrumentalities such as government
owned-coniractar oparated (GO00}

Facifities.} To the oxtent that & state
should be anable Io exercise fardsdiction
over pther private contractors af these
ziters, for whatever resson, OSHA will
sssume respensibility for coverage.
Arizona-—Waestern Ayea Power
Administrafion? {Phosnix, AT, of ufi
California—Western Avea Powoy
Administration, Bornsvile Power
Adomnistration, Naval Petrelonm
Raserve [Tupman, CA]
iowa—Waestern Arex Powar
Addmninisteation
Kontucky—Sontheastern Power
Administration
Minnosola-——Westem Ares Power
Administration
Movads—Wostern Arsa Powey
Administeation, Bonnpvitie Powar
Administration
Nesy Moxiop—Wostarn Araa Power
Adsnistration pxoept Elephant
Butti}
North Caroiina—Southeastorn Power
Ardministration
Oregon—Bougerille Power
Administration Portiand, O, o o)
South Carplipa—Southeastern Power
Admindstrafion
{Hah—Woesters Area Powes
Administration, Bonneville Power
Adndnistration, activitios ab e site of
fhe Naval Petrolenm and Oif Shale
Fezarve in Utah where divested by the
Dapartenent of Enpigy
Virginfa—Southeastemn Fower
Autministration [except the Kerr-
Philpot System)
Washington—Bonnoeviils Power
Administration [Vancouver, WA, ot
A} foxcept in controlled areas of the
Hanford Reservation]
Wenming—Wastorn Ages Powar
Administeation, Bonneville Power
Administration
Tha following State Flans do not
intend o exercise jurisdiction over
private secior workors at e fellowing
non-AEA sies in Shodr states, All
araplovees al these DOE sites, boll
foderad and privale soctor, Temain
subiect to faderdd OSHA furisdiction, so
tong as they rematn fcilities opmated
by the Department of Encrgy. Hasite is
divestod by DOE. or otherwise
tramsforred, private sector amployees are
sublent to State Plan Jurisdicion sbaent
# further deteseination.

* The Fovenr Maxiatiugéﬁdmims&razinm opeie
in ritipte states, with hogdqartess in Lakewnad,
Tolarads (Wostorn: Area Power Administratiosk,
Purtiand. Uregen {Beanevills Power
Adrménisisation}, and Elherton, Saoogia
fSoutheasiorn Power Admindstesion]. Power
anthority sl luctfons ik theee slate plan states ap
ratesd whivmw availzhiu: in somma states, Powes
Murkeating Administralion acivite may be bimited
bl pﬁw&%ﬁaa ravazsing the state with Bo site
locations—but theswrmsy st b oraployos
aapasie 1 hazards duving (oastnctbey and
IepinERELe aparaion.

Now Mexioo—Western A Power
Administration site et Elephant Buite

Orogon—albany Research Confer In
Albany, OR.

Utah—NMaval Petrodauns and O3 Shale
Regorve B divested by DOE, coverags
ravarts to the state)

Virginia-—Southeastern Power
Addeninistration’s Kerr-Philpott
Systan

Wyoming—Maval Petrofourn and O
Shale Reservo

Tecision

28 CFR Part 1053 sots forth the
proveduzes by which the Assistang
SBovretary will revisw changes to Slate
Plans approved in sceordance with
Section 184! of the Act and Part 1802,
Uptar raview of the 14 State Plan
decisions to assert or decline
jurisdiction, and in ecoordmoe with
thesa provemiurse, OSHA barohy
approves thess actions and amends the
subparts in 29 CFR Part 1652 for New
Muoxion [Westers Atea Power
Adminfstraiion at Elephant Butte},
Oregon EAbany Reseurch Center], Utuh
(drvat Potroleum and 0 Shale
Reserve), Virginia {Southeastorn Power
Administration’s Kerr-Philpakt System)
and Wyoming {Naval Peircleurn and Oi
Zhale Reservel to reffect the formal
exciuston of thease entities from the State
Plag and continuation of faderal
jurisdiction over private seckor
rontractor ernployacs at these sites so
lomy as thoy remain THOE sites not
subject 1 the Atomic Energy Act. For all
ather lsted facilitios i states with
(SHA-approved State Plans, this
document provides ootifization to
affucted private sector amployers and
employnes of thass non-AEA sites that
they will be subjsct to State Plan
occunational safaty and hesith
jurtsdiction ke most other private
sector employers in those States. Those
States assoming jurisciction over these
private sovtor emplovors and employoos
will make availahle to them detaiind
inforrnaticn en the State’s standazds,
wypuiations, procedures and practices,
including differencas from the Federal.

Public Parficipatisn

Ender Saction 28 CFR 195%.2[c], the
Asgistant Secretary may prosceibe
alternattve provediures 0 expedite the
reviow process or for oiher good causs
which may be congistent with
applicable kews, As thews changss in
juzisdiction genesally impose no mow
muponsibilities or requirements on
ompluysrs of emplovess, no epporionity
for public cormment is required.
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Reguiatery Flexibility Act PART 1952--JTAMENDED] OFR 1910.742, with respect to any

{3EHA cortifics pursuant to the
Regulatary FlesibilRy Act of 1980 {5
ULE.CE BT of sevp] that this action will
not have s significant sconomin frapact
on a substantial sumber of smail
smtitins, The change from federal to stols
farisdiction for private confractors at
these DOE non-AEA sites would not
place smat]l contractors at these sites
upder any sipntficant new or differond
reguiraments, No additions] burden will
be placed upon the state governraents
bayomd the msponsibilities alrosdy
agswned a5 part ofthe approved state
plans.

Foderalism

Executive Order 15132, “Pederalisre™
[B4 FR 43255, Ang. 10, 1048},
amphasiees consuifation betwenn
fedecad appacies and the states and
estahlishes spocific review proceduras
the federal government mast foflow as
it earries out policies which affect state
or local governments. (38HA has
inclonded i the Supplorsontary
Inforenation soction of today's nutlon 2
ggmzmi axplanation of the relationship
between foderal O8HA and the siate
plan states uader the Oreupational
Safoty and Hoslth Art. Althoogh it
appaars that the specific consultation
procedurss provided pador Section & of
Exacutive Order 13132 ars not
mandatory for state plan jerisdiction
vhanges becsuse thoy netther impose &
bazden upon the stato naor invelbve
nzemnption of any stale law, OSHA hus
monetholoss consulted exdensivaly with
these states on their individuad
dorizgions on these fesues. O5HA bas
revivwed the dacistons approved today
amel believos they are consistont with
the principles and criferia set forth in
the Exooative Order.

This documant was prepared ander
the direction of BEdwin G. Foulke, Ir.
Assistant Seerelary of Laber for
Oerupational Safely and Heglth. it s
issued under Section 18 of the
Ocupational Safely and Health Acl of
1870, B4 Stat. 1608 (2% U.8.C. 8671 28
CFR Part 1902; and Secretary of Labar's
Order No. 52002 [§7 FR 65088, Oct. 22,
26032},

List of Bubierts in 29 CFR Parf 18952

Interpovermmental reletinns, Law
enforomnent, Occupationat safety and
hoalth, Cooupational Safety and Haalih
Administration.

Sigmed at Washington, DC, this 30th day of
Nwy, 2006,

Edwin . Foulke, it

Asgistani Secreiusy.

B Part 1952 of 28 CFR i3 horehy
arpgraied as follows:

& 1. Thoe authority soction for past 1952
contines o rewd az folows:

Anthortiy: Bovfion 18 of ths O8SH A {20
§3.5.0. BET]. 20 CFR part 1803, and Sueretary
of Labor's Order No. 5208032 {67 ¥R 55008}

Bubpart D—Oregon

E 2. Amond § 1952.104 by revising the
secord sentence of parsgraph {b) o read
as follows:

§1852. 104 Final approval datermination.
bl * * The plan does not cover
private stctor sstablishomwnds on Indisn
roservaiions amd fribe] frust lands,
inclading tribal and Indian-owned
enderprises; smplovment at Craler Lake
MNational Park; smploymnest ot the 58,
Department of Enorpy’s Albany
Research Center LARL); Foderal
agancies; the 1.5, Postal Bervice and its
contractors; contractors an U.S. miﬁmry
reservations, except these working on
LLE. Arny Corps of Enginears dam
eanstruction profects and private sector
maritime employmant on or adlacent to
navigable waters, including shipyard
wprrations and marine tormingds,
+ A * * *
& 1. Amand § 1962.185 by redaslenating
paragraph 3 1Hv] ax (b 1%vi] and
adding a now paragraph [(b}{1)iv, to
read ag fotlows:

§1852.105 Lovel af Fedsral enforcement.
kS x k3 x *

gl > » =

{v) Enforcement of cccnpalionsl safaly
andd health standards with regand to
smploveent at the U.8. Department of
Enargy's Albany Ressarch Conter AR

* * * * ¥

Bubpart E—Utah

W 4. amend §1952.114 by rovising the
second sontence of paragraph {b) fo read
as follows:

%1652.114 Final approval dotermination.
{b} # * *The plan doss aot cover
privato sactor marttimss employmsent;
amployvrment on HiE Al Fores Base;
smpioyment at the 118, Doparfment of
Engrpy's Naval Petrolowrs and Oil Shale
Hoserva, to the oxbent that It rernaing a
ERS, DOE favility: Federal government
employvers and employess; the 1.3,
Postal Service (USPS), mchuding USPS
amplovees, snd contract employees and
voptractor-operated facilities engaged in
L8PS madl operations; the enforcement
wf the feld sanaiion standand, 28 CFR
1928, 118, and the enfsrcomeant of the
ternporary labor camps stapdared, 20

agricaliural establivhment where
employess are aagaged In “apricabusa]
emplovraent™ wi the meaning of tha
Migrand and Seasanal Agricabiural
Worker Profoction Act, 20 U8.C,
1802{3), regasdless of the number of
smployess, including emplovics
ergand T hand packing of produes
imter contatoers, whether done on the
mround, on a meving machine, or 1 a
terpporary packing shed, except that

Litah refadns enforosmant responsibility
aver agrindbaral temparary labor camps
for mroplovees engaged In ope, poultey.
o red meat production, or the post-
harveest processing of ageiceltural or
horticultural comnoditios,

* * * #* E]

2 5. Amond € 1952.115 by roviging the
{ifth sentence of paragraph (bl o road as
follows:

§1852.115 Level of Foderal enforcoment.
# » . 3 ]

{bi* * * Poderal farisdiction iz also
reteined with regard tn: all employmant
on the Hill Air Force Base; afl
empleyment at the 115, Depariment of
Energy's Maval Petroleum and Oil Shale
Reserve, i the sxtent that # remains 2
1L8. DOE facility; Federal govenment
emplovers mnd emgloyees: and the 118,
Postal Service (LSPE], incleding USPS
wmpdoyees, and contract emploveas and
contrachor-opersded fBoilitios engaged In
USPS mail operations. =~ *®

* * #* Ed #

Subpart BB—Wyoming

£ B, Arnend § 1952344 by revising the
sorond sentonoe of paragraph (B to read
az follnws:

21552344 Final approval delamination.
& +* * * *

{bi * * * The plan does not cover
private sactor maritime employment;
empioyraent on the Warren Alr Fome
Base; employment at the 1.5,
Department of Energy's Naval Petralonm
and Of Shale Reserve; Foderal
gavernent employers and srmplovees:
the 115, Postad Spevies [1ISPS],
ineluding USPS amplevees, and
condeact smplovoes and contractar.
operated fantiMios ongaged i TISPS mail
wperationg the enforcement of the feld
sanitalion standard, 20 CFR 1928118,
wrud e enforeerent of the temporary
laber camps stendard, 20 CFR 15910.142,
with respect o any agréouliaral
oxtabivhmeont whore employess ure
engaped in “agrteuituml eraployment’
within the meaning of the Miprant and
Heasonal Agricaltural Werker Protoction
Art, 29 0.5.C 1802(3), repardiess of the
snbur of spiplovess, including
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ernplavess engaged In hand packing of
provhiae info vontafuers, whether done
on the ground, on a moving mackine, or
in a temporary packing shed, smocapt that
Wyomning refains enforcement
responsibility over agriculbarad
ternporary fabor camps for eraployees
angaged in egs. peultry, oF wd meat
prodhuction, or the post-harvest
grm:;mmg of pgetcubaral or
oriicultural commaoedities.

* * bl & *

& 7. Amend § 1952.345 by Tevising the
last sentence of paragraph (bII] fo read
as Inflows:

£1952.395 Lewel of Faderal enforcament.
k3 * L * -

{h¥{1} * » = Foderal furisdiction is
alse reteined for amployment st Warren
Ajr Force Base; pmployment at the 1.8
ngaﬁmm& of Energy's Naval Petroloum
amd (311 Shale Resorve; Foderal
government smployers and employuns:
and the 1.5, Postal Seevice (LEPSY
inechipding USPS employees, and
contract smpleyses and coatractor-
operated facilitios ongaged in UISPS mail

aporations.
#* * * = #
Subpart DD—New Mexico

= £ Armond §1952.385 by rovising
paragraph (a8 to wad as blows:

§10562.368% Lovel of Federal enforcoment.
* * * L4 *

(ﬁ} % kK

{9 Enforcement of oorupations] safsty
and headth standards with rogard to
eraplovment at the U8, Deparimond of
Energv's Wastern Area Power
Administration site af Elephant Bulte;
Foderal government amployers and
gnplovens; and the 1.5, Postal Servive
{13818}, inchuding USPS employess and
pontract employens and contraptor-
operated facilities engaged in USPS matl
operations; and

* = L3 Ed L]

Subpart EE—Virginia

# 0, amond § 1952374 by revistog the
socond sentence of paragraph [ to mad
as Foflows:

§1952.974 Finat approva] determination.
® * x x &

1 * * * The plan does net cuver
private sontor maritizae smployment;
worksites lonated within Fedaral
miHtary factlities as well as on other
Fodaral snclaves whare olvil
jarisdintion has been coded by the Siate
tn the Federal governrment; ermploynent
al the 11.8. Department of Enerpy's
Southeastern Power Administration

Kere-Fhilpoit System; Fedoral
governnont emplovers and emplovess;
and the LLS. Postal Service (USPS],
including USPS employess, and
contract employees and confractor-
opetated facilitins engaged in USPS mall
operations.

* * * * *

® 18, Armond § 1952375 by revising the
tast sentones of paragraph (b1} to read
as follows:

§1082.375 Levslof Fedoral onforcament.
* * * * ES

i1l Y * * Pedoral furisdicton Is
also retatoed with Tespect to
smplovment at the 1.5, Department of
Engrgy’s Southeastern Powar
Administration Xerr-Philpott Systam;
Federal government emplovers and
ornployens; and the 11.8. Postal Serviee
(U518, including USPS employess, and
contract smployees and contractorn
ppursted faciities engaged in USPS mail
uparaticns.
= Ed * x L]
[F¥ Dow. 6-5786 Filed 6-28-06; 345 arn}
SR LG CODE 4510-26-F

DEFARTMENT OF HOMELAND
SECURITY

Coast Guard

32 OFR Part 109

[CGDO506-D25)

RIN 1625-AADE

Speciat Local Regulations for Marine

Events: Mill Creel, Fort Monros,
Hampton, V&

AGENCY: Toast Cuard, DHS.
scmiosk: Temporary Hoal nids.

SUBMARY: The Coast Guard is
ostablishing ternporary special local
ragutations for the “Harapion Cy
Regatta,” a pawor boat race to be held
on the waters of M1 Croek, rear Foat
Monros, Haraptos, Virginis. These
spocial bocad regulntions are necessary te
providn for the safety of life oo
mavigable waters during the svent. This
action Is infended to restrict vissel
truffic in portions of Mil Cresk adcent
to Fort Monros during the power boat
Fai,

paTeS: This rale is effective fom 7230
a.m. on August 18, 2006 1o 630 pm. an
Augsst 20, 2006,

AppRESSES: Documenis ndicated In this
preamble a3 betas available in the
docket, are part of docket D506~
825 amd are available for mspection or
copying st Commandur {dpll, Fifth

Cvast Cusrd District, 431 Crawford
Stroet, Portsmouth, Vigiois 23704
5004, befwesn Gam, and Z pan.,
sonsday throngh Friday, excopt Fodera
hodidavs.
FOR FURTHER INFORMATHEON CONTACT:
Tiennks Sens, Project Manager,
Trspections and Investigations Branch.
at [Fh7} 398-6204.
SUPPLEMENTARY INFORBMATION
Eagalatory Information

On AprH 17, 2008, we pablished a
notire of proposed rnulemaking (NPRM)
entitled Special Local Regulations for
Marips Evends; Mill Croek, Fort Mosiroe.
Hampton, VA in the Faderal Registor
(71 FR 19872}, Wo raceived no lpters
cornmenting on the proposed rale. No
public meeting was sequested, and none
was hedd,

Background and Purpese

On Angust 18, 19 amd 20, 2006, the
Virginda Boat Reciog Association will
sponsor the “Hampton Cap RBegatta,” on
the watars of Mill Croek wdjacent to Fort
Muonros. Harepton, Virginia, The eveat
will vonsist of spproximately 108
inboard Bydroplenss racing in heats
comster-clockwise arpund an owal
mmopooEse. A oot of speciator vossels
is anticipated to gather nearby lo view
tha compatition. Due to the need for
vogset control durhiyg the ovent, vesssl
tratfic will b tempurarily restricted to
provide for the safety of participants,
spoctators andd transiting vessels.

Discussion of Comraents and Changes

The Coast Guard did not recetve
romgents in response to the notice of
proposed rulemakisg {NPEM) published
in the Federal Register. Acnordingly,
the Coast Guard s ostablishing
temporary special Ioepl regulations on
specified waters of MHl Crock, Fort
Monros, Hamplon, Virgint.
Regulafory Evalustion

This susle is net a “sgnificant
regalatory action” unser section 3if) of
Execotive Ondor 12866 and doos pot
roquire an asyesstent of potential coste
and hensfits ander section 86a3) of that
Order, The (ffice of Management and
Badgoet has hot reviewed i under that
Order. B s naot “significant” under the
rogulstory polictes and provadures of
tha Department of Homelnd Securily
3 AN

W axpect the eoonomic impant of
this emporary rile o be so minfrasl
that & full Regulatory Evaluafton under
the regulatery policies and pracadurss
of DHS is prponossary.

Although this regulation prevenis
traffic from apsiting a portlen of Mill
{reek, near Fort Monrooe, Hamplon,



