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STATE OF NEW MEXICO
BEFORE THE WATER QUALITY CONTROL COMMISSION

No. WQCC 14-05(R)

IN THE MATTER OF:
PROPOSED AMENDMENTS TO
STANDARDS FOR INTERSTATE
AND INTRASTATE SURFACE
WATERS, 20.6.4 NMAC

TRANSCRIPT OF PROCEEDINGS
BE IT REMEMBERED that on the 14th day of October,
2015, this matter came on for hearing before Morris

Chavez, Hearing Officer, and the Water Quality Control
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Commission, at the State Capitol Building, Room 307, 490

Old Santa Fe Trail, Santa Fe, New Mexico, at the hour of

9:06 AM.
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MR. DOMINGUEZ: If we can get settled in, we
will get started back up and reconvene the Water Quality
Control Commission.

I will turn it over to the Hearing Officer to
resume our hearing.

Mr. Hearing Officer.

MR. CHAVEZ: Thank you, Mr. Chairman.

Good morning.

We're back on the record in the matter of WQCC
14-05(R), the triennial review.

Before we begin with the Commission's cross --
continued cross-examination of the NMED's witnesses, I
would like to open the floor once again for
non-technical public comments.

Is there anybody in the audience that would
like to present public comment?

Seeing none, counsel for NMED, are your
witnesses ready?

MR. VERHEUL: They are.

MR. CHAVEZ: Thank you.

Mr. Chairman, Members of the Commission, you
may continue with your cross-examination.

MR. DOMINGUEZ: Okay. We will resume with any
additional or follow-up questions for the Environment

Department.
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So I will guery the Commission for folks that
have additional gquestions.

MS. DeROSE-BAMMAN: I do.

MR. CHAVEZ: Commissioner DeRose-Bamman.

MS. DeROSE-BAMMAN: Okay. Thank you.

SHELLY LEMON, KRISTINE PINTADO, JODEY

KOUGIOULIS AND BRYAN DATL
after having been previously duly sworn under oath,
were questioned and testified further as follows:
CONTINUED CROSS EXAMINATION BY COMMISSION MEMBERS

MS. DeROSE-BAMMAN: Good morning.

MS. PINTADO: Good morning.

MS. DeROSE-BAMMAN: I want to start -- I have
like simple things, and then I'll just go from the
beginning to the end, and if the other Commissioners
want to add anything to it, please let me know.

Under the definitions -- I remember reading in
the -- some of the testimony, I believe at one point,
where there may have been a modification to the
definition of E. coli.

MS. PINTADO: The enumeration method for E.
coli, we added most probable number as a method.

MS. DeROSE-BAMMAN: But the definition of E.
coli itself wasn't amended at all?

MS. PINTADO: No.
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MS. DeROSE-BAMMAN: It was just the definition
of the MPN for the most probable number for a hundred
milliliters. Okay.

Back to the temporary standards language. And
I want to just reiterate yesterday what you said about
having another tool in the toolbox, and I agree, it 1is
important to explore those options and it is -- it is in
the proposal.

I want to ask a couple of questions on how you
envision this working.

MS. PINTADO: Okay.

MS. DeROSE-BAMMAN: So I agree yesterday you
mentioned that there were no -- there is no time limit
for the length of the standard, it will be kind of case
by case, you know, how long does the entity need to have
it.

The -- I have guestions on some of the
substance of the work plan, so referring to paragraph
5 -- the paragraphs 5 and 6 that are merged. This is on
page four of your second amended proposed change --
changes document.

Again, this is Section 20.6.4.10(F), Section 5
and 6 that are merged together or the new 5.

You had asked -- the language describes

"including baseline water quality."
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Can you describe what you mean by that, and
what it would look like?

MS. PINTADO: That could include ambient
surface water quality. Much of that data is already
available through several databases, all publicly
accessible.

MS. DeROSE-BAMMAN: So you're not -- I mean,
is there an amount of data that would be kind of
envisioned?

MS. PINTADO: I think that would be case by
case.

MS. DeROSE-BAMMAN: Okay. And primarily
ambient surface water quality.

Would it also include effluent qualities that
you're looking for?

MS. PINTADO: I think it's appropriate to also
include effluent, and in some cases upstream and
downstream ambient data from the point of effluent.

MS. DeROSE-BAMMAN: Okay. Yesterday, we
talked a little bit about kind of the scenario of when
the temporary standard would come in the process, the
permitting process, so to speak.

So would you mind walking -- let's say for a
municipality who now wants to request a temporary

standard for nutrients, so any town in New Mexico. Kind
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of -- can we walk through a scenario of how this might
come into play?

MS. PINTADO: It may come into play if there
is a new or more stringent requirement that results in a
water-quality-based effluent limit that started either
through the TMDL process or in the reasonable potential
Sstream.

MS. DeROSE-BAMMAN: Okay. So let's say the --
the community has not -- doesn't have any nutrient
limits in the permit right now, but the water had been
assessed based on monitoring within the last year or
two. Right?

MS. PINTADO: Uh-huh.

MS. DeROSE-BAMMAN: So then the assessment
comes 1in that the water is impaired for nutrients.

So then because it's the narrative criterion,
it won't -- there is no -- usually technology-based
limits to be imposed for nutrients yet for these

entities, so it's only water quality based.

So then the impairment is -- is designated for
that stream. Then the permit is up for renewal.

So kind of -- can you walk me through those
steps of how -- of how maybe the condition would get

into the next version of the permit so then we would

have -- in general. I don't expect --
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MS. PINTADO: Right.

The provision hasn't been adopted yet, but
we've thought through these scenarios --

MS. DeROSE-BAMMAN: Right.

MS. PINTADO: -- trying to go through that in
our minds as well.

The petitioner would hopefully approach the
Department first about the intention to develop a work
plan for a temporary standard.

We imagine the scenario most common would --
especially for the nutrients would be a demonstration of
economic hardship based on Factor 6 of the federal
regulations.

MS. DeROSE-BAMMAN: But do we have the number
yet at that point?

MS. PINTADO: I'm sorry?

MS. DeROSE-BAMMAN: Do we have the number, the
target, where they know -- the entity would know what
level they need to meet?

MS. PINTADO: If it were based on a TMDL -- I
probably should ask Shelly to respond to this, as it
involves more implementation and permitting.

If you don't mind.

MS. DeROSE-BAMMAN: No, not at all.

MS. PINTADO: Thank you.
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MS. LEMON: If there is not a TMDL -- if there
is a TMDL in place, they would definitely have a
number -- a waste load allocation that would be applied
in their next permitting cycle.

If they do not have a TMDL, they could request
that we provide a waste load allocation so they kind of
get an idea of what -- I mean, the TMDL would be coming
if -- if it's dimpaired, it's just the sequence of events
might be different.

So if it's impaired, they know it's impaired
for nutrients, but the TMDL has not been written yet,
but their permit is going to be coming up for renewal
prior to that, they could request the Department
evaluate the situation and provide a waste load
allocation so they could figure out if they should be
applying for a temporary standard.

And that's something that we'wve provided to
other communities before without necessarily a TMDL, and
it would just be kind of a -- it's not an official TMDL
or official waste load allocation, but it gives you an
idea of, you know, a potential target.

MS. DeROSE-BAMMAN: Okay. And I agree with
you, because it still needs to go through the public
participation process.

MS. LEMON: Right.
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MS. DeROSE-BAMMAN: And then also the WQCC
would need to adopt --

MS. LEMON: Right.

MS. DeROSE-BAMMAN: —-—- as an amendment to the

water quality management plan.

Okay. So once —-- because I can -- if a
permittee then -- whether or not the TMDL has been
issued, you still think that -- I mean, is it true that

the EPA may use the draft approach or the impairment and
still implement -- or they might implement a new --
propose a nutrient criterion or limit -- an effluent
limit in the permit, even though a TMDL hadn't been
officially adopted yet?

MS. LEMON: They will most likely -- or the
state, in its certification process, will most likely
implement a water-quality-based effluent limit for
nutrients based on what they are currently achieving, 1if
there is no TMDL. And that goes to the anti-degradation
review for impaired waters.

MS. DeROSE-BAMMAN: I see.

MS. LEMON: You cannot increase the loading or
degrade the water quality any further, and so we would
ensure, either through the EPA permitting process or the
state certification, that that is not occurring.

MS. DeROSE-BAMMAN: Okay. So does the
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anti-degradation review ensure that there is no -- that
if a temporary standard does get approved that there is
no increased load to the -- to the receiving water?

MS. LEMON: That is -- that is correct.

MS. DeROSE-BAMMAN: So one of the qguestions
yesterday I remember hearing was that there was -- you
know, allowing a temporary standard could allow an
increase of the pollutant to the stream, but with the
anti-degradation review, does that prevent that from
happening?

MS. LEMON: Yes.

MS. PINTADO: Yes.

MS. LEMON: It holds the line at what is
currently being input into that water body --

MS. DeROSE-BAMMAN: Okay.

MS. LEMON: -- at the minimum.

MS. DeROSE-BAMMAN: There is still some
discussion on how to come up -- I mean, have you just
thought about how you would come up with what that
level is, because there is a lot of -- you know, I mean,
you monitor only so much, you may only have a limited
data set. So have you thought about -- I mean, what's
the basis of that?

MS. LEMON: For the water quality effluent

limit?
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MS. DeROSE-BAMMAN: Yes.

MS. LEMON: Well, we have information from the
discharge monitoring reports that, under an NPDES
permit, the facility needs to provide every month or
every quarter, it depends on their permit, their
reporting requirements in their permit, but we do have
effluent data from that, and if nutrients are a problem,
we usually set monitoring requirements so we get that
data for the next permit to help with water-quality-
based effluent limits.

MS. DeROSE-BAMMAN: But there may be a case
where the -- the permittee -- I mean, not all permittees
monitor for total phosphorus or --

MS. LEMON: That's correct.

MS. DeROSE-BAMMAN: -- total nitrogen.

MS. LEMON: That's right.

MS. DeROSE-BAMMAN: So you may not -- I mean
we don't have -- do you have that information in all
cases that --

MS. LEMON: We -- if the wastewater treatment
plant is not monitoring, the Surface Water Quality
Bureau likely has some data, effluent data. It would be
limited, based on our water guality surveys. But we
typically do monitor effluents when we do a watershed

water quality survey.
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In that case, it would be more limited, if
it's not a monitoring requirement in the permit.

MS. DeROSE-BAMMAN: And how often do you do
the surveys?

MS. LEMON: Right now, we're doing --
approximately every eight years, we will be in a
watershed, a large watershed.

MS. DeROSE-BAMMAN: All right. With the
temporary standard, if -- if the entity knows that they
-- they are not going to be able to meet the proposed
limits or whatever that -- you know, that that would be
very challenging for whatever reason, and they want to
pursue this option, it's a petition to the Commission.

MS. LEMON: Uh-huh.

MS. DeROSE-BAMMAN: Does it have to wait for a
triennial review to be --

MS. LEMON: No.

MS. DeROSE-BAMMAN: -—- to be approved?

And then it would be an amendment to the -- so
it is an amendment to the standard. So you don't have
to wait for the triennial review to amend the standard?

MS. LEMON: No. You can have rule making
outside of the triennial review.

MS. DeROSE-BAMMAN: Okay. In the new

paragraph 8 at the bottom of page four, this one, it --
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"All temporary standards are subject to a required
review during each succeeding review of water quality
standards," and then the highlighted text, "The petition
shall provide" -- "The petitioner shall provide a
written report to the Commission documenting the
progress of proposed actions."

Is there a frequency, or is that just when the
next triennial review begins?

Can you explain that paragraph a little bit
more?

MS. PINTADO: I could try.

As in other examples, I could say from other
states that we've seen, it would probably be
incorporated into the NPDES permit, maybe a report
required at least every year.

The information, as a temporary standard, 1is
incorporated into an NPDES permit and reporting is
required. That information would be available to the
public as well through the PCS, permit compliance
system, through their discharge monitoring reports.

I don't know if I answered your question
completely.

MS. DeROSE-BAMMAN: But as you envision this
provision, it would be on a regular frequency, probably

no more frequently than annual, and you expect the
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condition to then be solidified in the NPDES permit
itself?

MS. PINTADO: Correct.

MS. DeROSE-BAMMAN: It's not just the language
from the standards?

MS. PINTADO: Right.

MS. DeROSE-BAMMAN: And then it will be a
challenge, once this is approved, to get EPA to modify
or to renew the permit at the right timing that --

MS. PINTADO: That is part of the reasoning

for incorporating the new Section H.12 -- Section 12,
I'm sorry, H, right -- and to give EPA the positive
indication that the Commission would -- it is the policy

of the Commission to allow EPA to incorporate that into
the permit.

Since that time, EPA has also clarified, in
its final rule that we discussed yesterday, that these
temporary standards would be incorporated into NPDES
permits, 1f approved by EPA.

MS. DeROSE-BAMMAN: I'm going to --

MR. HUTCHINSON: On the point of temporary
standards, if you're going to go to another topic --

MS. DeROSE-BAMMAN: I wasn't, but go ahead.
I'm still on that one.

MR. HUTCHINSON: Okay.
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Under 3, it says —-- this is "Designated uses
shall not be modified on a temporary basis," and
"Designated use attainment as reported in the Clean
Water Act Section 305(b)/303(d) Integrated Report shall
be based on the original standard and not on a temporary
standard."

Maybe I'm confused, but if we still have to
attain the designated use, what's the purpose of the
temporary standard?

MS. PINTADO: The purpose of the temporary
standard is to maintain, as Shelly pointed out, the
existing -- the existing condition --

MR. HUTCHINSON: Uh-huh.

MS. PINTADO: -- so that the use is not
degraded further if it is impaired.

In the temporary standard, which may involve
the criteria, that would be represented as a condition.

MS. LEMON: I'm going to clarify a little bit.

With the temporary standard, we believe that
the standard -- the designated uses and criteria
associated with the water is correct.

We are recognizing that it might take time to
achieve that standard, and so the temporary standard
allows that time to achieve the standard.

We feel that the underlying standard is
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correct; however, there may be other external
circumstances that are not allowing for attainment of
that standard at the present time, but at some future
date, we would be able to achieve that standard.

MR. HUTCHINSON: Let me give you a qguick
example.

We have soil and water conservation districts
that are preparing to do erosion control which involves
structures and some of these are in perennial streams.
Obviously, the work needed to accomplish that is going
to create disturbances in that stream system.

Would we be looking at having to apply for a
temporary standard during that phase of work?

MS. LEMON: I think it depends on how long
that disturbance would be occurring, and that would be
through the 4- -- I mean, yeah, they would apply for a
dredge and fill permit, which allows limited disturbance
for these types of activities.

So I think it's dependent on the time frame
that you're looking at. If it's going to be a longer
time frame, then a temporary standard would probably be
required. If it's a short disturbance, you know, you're
going in and you're doing some maintenance or
improvements, but it's through the 404 process, then you

have that process as well.

KATHY TOWNSEND COURT REPORTERS
110 Twelfth Street, Northwest, Albugquerque, New Mexico 87102
(505) 243-5018 - Fax (505) 243-3606




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

200

MR. HUTCHINSON: Okay. Thank you.

MR. KOUGIOULIS: And it may also be dependent
on whether or not you're considered a point source,
right. I mean, not all activities are considered point
source, so there are many restoration activities that
are basically not point source, they are non-point
source, and so they wouldn't fall under a permit or
wouldn't be under a general permit which will allow for
restoration.

MR. HUTCHINSON: Okay. Thank you. Thank you.

MS. DeROSE-BAMMAN: Can -- I'm going to go
back to paragraph -- the new paragraph 6. The language
says, "The Commission may condition the approval of a
temporary standard by requiring additional monitoring,
relevant analyses, the completion of specific projects,
submittal of information, or any other actions."

How do you envision that working? Like in
what form would -- I mean, we would require it, but then
how does it get imposed on the entity and where is it
documented that -- those exact requirements, besides in
the Commission records? Do you have --

MS. PINTADO: Do you want to --

MS. LEMON: Well, I think, you know, the
petitioner is required to reevaluate and update during

the triennial review process, so I would envision any
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conditions that the Commission requires as a part of the
temporary standard would be updated at that time, and
presented to the Commission during that time.

MS. DeROSE-BAMMAN: Okay. So the Commission,
we have -- we have something in front of us. We say,
okay, we believe that this is justified, but we want you
to do monthly monitoring for, you know, upstream,
downstream, and we want you to do maybe a couple other
indicative parameters instead of just total phosphorus
and total nutrients and nitrogen, and we think of
another creative project that we want you to do, too,
not that you guys wouldn't have thought about it, but
maybe we'll think of something else.

So how does that get —-- because we're not the
permitting authority, so how does that get entered?

I'm just really trying to understand how these
conditions might materialize or be manifested, you know,
in reality for a permittee, so after the Commission
acts.

Do you have a -- what would you envision?

MS. PINTADO: The Commission would either
approve or disapprove the changes to the temporary
standard with those revisions, and they may be submitted
to EPA for review, and depending on where it fits in the

progress of the work plan, EPA will -- they call it a
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reevaluation.

If it significantly or substantially revises
the temporary standard, they may want to, you know,
reapprove that. But i1if you are adding progressive work
to the work plan that improves water quality, I think
that would be a positive improvement that they would be
likely to approve.

MS. DeROSE-BAMMAN: And if the condition -- if
the Commission specifies additional conditions and the
entity does not meet those conditions, who takes
enforcement action?

MS. PINTADO: I believe it would be us first.

MS. LEMON: Well, if they are not meeting the
conditions of their permit, it's going to be EPA.

MS. DeROSE-BAMMAN: If they -- if those
conditions got translated into permit conditions.

MS. LEMON: Yeah, and we would encourage that,
as the state certification process, because that's part
of our temporary standard that this Commission
theoretically has adopted and approved.

MS. DeROSE-BAMMAN: Okay. Thank you.

One of the guestions yesterday was about
streams with multiple dischargers, and I believe the
question was -- there was only one -- one of the

dischargers, if they are pursuing this temporary
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standard, the rest of the dischargers of that stream do
not need to submit a work plan, and yet if the temporary
standard -- is this correct, if the temporary standard
is approved, then it would apply to all dischargers that
discharge to that segment?

Is that how you envision it working?

MS. PINTADO: If they didn't already have it
in their permit, yes.

MS. LEMON: The temporary standard applies to
the stream. If there are multiple dischargers in the
stream, first you have to determine if they are
discharging the pollutant.

If an entity or a petitioner comes forward
with a petition to adopt a temporary standard, during
the public review process we would be contacting the
other dischargers to determine if they should be
involved in this temporary standard process through the
public participation process and also, you know, just
the review of the water quality standard.

If the permittee is currently meeting their
effluent limitations, we, during the state certification
process, would encourage the same limits. We wouldn't
want them to be able to increase or have less stringent
limits if they are currently able to meet them.

And plus with the anti-degradation review, you
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know, you'd have to determine what the availability of
that assimilative capacity would be for the stream.

So there are several different processes that
would occur along the way. It doesn't automatically
give a discharger the ability to have that temporary
standard in their permit. They would have to be part of
the process or meet their current effluent limits.

MS. DeROSE-BAMMAN: And are -- for nutrients,
in particular, are there many dischargers with nutrient
limits, and is effluent limitations imposed?

MS. LEMON: There is a handful, yeah.

MS. DeROSE-BAMMAN: I mean, there aren't
many --

MS. LEMON: There aren't many.

MS. DeROSE-BAMMAN: -- where there is multiple
dischargers to a segment anywhere in the state, so that
would be pretty limited, but --

MS. LEMON: Yeah.

MS. DeROSE-BAMMAN: I do have a few more
questions on this one.

I want to make sure I understand better the
paragraph 10 -- the new 10 on page five -- at the top of
page five of your second amended proposed changes.

It seems that this language -- that the

testimony -- your direct testimony, on page 26 -- 1is
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your direct testimony on page 26, Ms. Pintado,
consistent with that language? So I think it was lines
one and two, page 26-89 of your direct testimony. I

guess 1t's general.

So your direct testimony, the -- this number
four, the -- let's see, this is referring to the
significant changes to the language. Number four, "The

duration is justified in the petition and review during
the subsequent triennial, instead of expiration at the
next triennial."”

So this language, number -- the new Subsection
10, or paragraph 10, "A temporary standard shall expire
no later than the date specified in the approval of the
temporary standard. Upon expiration, the original
standard becomes applicable.”

So you're basically saying -- well, I'll let
you say what you're saying.

MS. PINTADO: We're saying that the temporary
standard is subject to review as any other water quality
standard, if I understand your question. And what was
the second half of your question? I'm sorry.

MS. DeROSE-BAMMAN: I just wanted to make sure
that your testimony on page 26 was consistent with this
new language.

And I realize the testimony was written --
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well, but that language hadn't changed, so --

MS. PINTADO: Right.

MS. DeROSE-BAMMAN: So you're allowing -- are
you allowing -- based on this language, it's beyond just
the triennial review, and so it's no longer having to be
reviewed and reapproved every triennial review process?

MS. PINTADO: It is reviewed during the
triennial review. For any temporary standard that
extends beyond five years, EPA requires what they call a
reevaluation. If the temporary standard has justified a
timeline beyond that period, longer than five years,
then it would be subject to review or reevaluation
during the triennial review.

MS. LEMON: But that doesn't mean it will
change.

MS. PINTADO: Correct.

MS. DeROSE-BAMMAN: Okay. That's all -- those
are all the questions I have on the temporary standard.

Does any --

MR. HUTCHINSON: I have one or two.

MR. DOMINGUEZ: Commissioner Hutchinson.

MR. HUTCHINSON: How much additional work
would be required to get through this process -- in
other words, petitioning the Commission, having the

Environment Department review, and how much technical
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expertise would you anticipate that would be needed on
behalf of the applicant?

MS. PINTADO: I think that would be on a
case-by-case basis. We have a handful of candidates
that we think this may be beneficial to. It depends on
the demonstration; most likely, an economic
demonstration.

How much more work would that involve? There

are worksheets in the water quality management plan and

guidance available. Other states have also incorporated
this process. I don't know that I can put a number to
it.

MR. HUTCHINSON: Because a lot of the -- I'm

looking at it from the standpoint of soil and water
conservation districts that have an annual budget of
around $7,000, maybe $8,000.

You know, what -- what kind of technical
expertise are they going to have to be bringing on
board, and are they going to be able to even take
advantage of this process?

MS. PINTADO: I can't speak to the soil
conservation practices or how that would impact those
particular activities. I -- do you --

MR. KOUGIOULIS: Do soil conservation

districts have NPDES permits?
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MR. HUTCHINSON: No.

MR. KOUGIOULIS: Okay.

MR. HUTCHINSON: But we may be impacting
stream systems that do have NPDES.

MR. KOUGIOULIS: But as a non-point then -- as
a non-point source. As activities within a watershed?

MR. HUTCHINSON: Yes.

MR. KOUGIOULIS: Okay.

MR. HUTCHINSON: And they could have point
sources.

So I'm just wondering, you know, if -- and you
have small municipalities, wvillages, et cetera, that
also would fall into that same -- you know, that would
have sewage treatment plants or whatever.

I'm looking at the Commission here and our
policies on hearings, scheduling them for meeting days,
and I can see this taking several months, if not maybe a
year to get through the process, given that you're going
to have to have public comment and all of the other
things.

Okay. Thank you.

MS. PINTADO: Okay.

MR. HUTCHINSON: I'm -—— I'm hoping that there
are entities that can take advantage of this, but I can

see where others are going to have a great deal of
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difficulty.

MR. DOMINGUEZ: Commissioner Waters, followed
by Commissioner Sayer.

MS. DeROSE-BAMMAN: I have more.

MR. WATERS: Thank you, Mr. Chairman.

You mentioned earlier that other states have
incorporated this process to where a -- let's say a
municipality comes forward and they need to show that
there i1is an economic hardship under the -- what was it,
Section 6.

MS. PINTADO: Yes, sir.

MR. WATERS: Are those states states that have
primacy, or are those states states that delegate that
to the EPA?

MS. PINTADO: Both.

MR. WATERS: How is it working in the ones
that delegate to the EPA?

I'm not -- you know, I know -- I know that
when the states have primacy over their permitting, they
have a little more latitude.

I think I'm somewhat concerned that a town --
a small town or a small entity goes through the process,
gets all the way down the road -- and you know there is
an involved process to go from a standard to finally

saying your permit, which is what they have to deal with
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on a regular basis. Sometimes these municipalities also
don't find out until right before the permit jumps in
their lap, you know, especially the small ones. I've
been the recipient of one of those pleasant events.

So, you know, I think that's something that as
a Commission we need to be concerned about, is how is
this going to work and what is the chance that this is
going to get overturned, that you go through all of this
work and the EPA says, "Nay, that's okay," and we're
getting sued, and you're not -- you're not -- if you're
implementing your standards, a third-party lawsuit comes
in and basically the temporary standard gets tossed out
because the EPA disagrees with it.

I think that's the thing that I want to see,
is if the state and the Commission go through this work,
what is the chance that that's going to make it to the
thing that -- the point source C, which is their permit,
because it's really tough for a small town to spend a
lot of money on, you know, putting one of the experts in
-- and they do, they have -- you know, they go through
the league or have some experts, they go through the
process, and a year later they get their approval for
their temporary standard, it makes it all the way down
into a permit, and that proposed permit goes over to

Dallas, and it comes back with a lot of the changes that
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basically bring us back to the very beginning.

So how 1s that going to work in the states
that don't have primacy?

MS. PINTADO: It works the same.

In fact, the example that I'm thinking of
right now is in Idaho, which is a non-delegated state,
they have an extremely well-done process. And I've seen
a more recent permit. It was drafted in 2013. It gives
a very clear outline in the statement of basis of how
that gets applied.

MR. WATERS: So it's the community that
basically came forward and said -- or a permittee that
came forward and said, you know, "We have an economic
hardship, we can't get there from here, we want to use
that bridge or this temporary standard to help us
basically phase our process in so that we're able to
handle it at this standard."

Is that how that worked? And what is the time
period that a community would be typically looking at?

A one permit time frame, a two or three? You know, I
mean, is there a -- i1s there a -- you know, I see that
it all requires Commission and EPA approval. But 1if
this is something that requires a standard that is a
hundred times, you know, more restrictive than anything

else in the nation, sometimes even the technology has a
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hard time catching up.

So what type of time frame would you be
thinking about for nutrient standards, for example? And
that's near and dear to my heart.

MS. PINTADO: It depends on the situation,
where the entity is in their process. Some are in a
better position than others depending on their
treatment. I'd like Shelly to -- if she's willing to,
to step in.

MS. LEMON: Commissioner Waters and fellow
Commissioners, it -- it is dependent on the entity, the
petitioner, the water body, but, you know, in cases like
in Idaho, they have -- I think it's a 20-year work plan
to achieve the standard, so they are looking at really
longer time frames than what has typically been looked
at through the NPDES permitting process.

So you are looking at longer time frames, you
know, at least in the examples that we've seen, and
that's why the temporary standard is an avenue to help
achieve that -- you said "phased progress," that's
exactly what we're looking at doing is, you know, that
work plan will hold them -- it's going to be specified
by the petitioner what they can achieve, when they can
achieve it, vyou know, it's going to be obviously

discussed and go through the public participation
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process and through the Commission to ensure that,
"Yeah, that's reasonable, we think you can do that," but
it is going to be defined by the petitioner what they
feel they can achieve and when, and then we will make
sure that they are going through those steps and making
progress towards that ultimate goal.

MR. WATERS: And the time period is
significant, because, as you know, sometimes it takes a
period of time to get a stream into a certain compliance
situation, and it doesn't happen overnight, and it's
something that, you know, the system has to adjust to
the treatment that's on it.

With the notification, as these standards go
into place, and if the Commission agrees to pass the
temporary standards, this is something that would be
novel to most of the permittees on the -- within the
State of New Mexico.

I know that there are several, especially the
smaller entities, that would definitely benefit from
some type of outreach from the Department to explain to
them the process, to show them the forms, even maybe
help them work through it.

Is the Department prepared to help facilitate
these other permittees to go through this process?

Because it doesn't do any good if you've got -- where
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you think there is a handful of communities or somebody
that would apply for this, they don't know about it
until the last second, and you mentioned that there is a
point in which they would have to -- they would have to
come to you and request this and, you know, say that
they were interested in it so that a plan -- and I
assume that it would be well before the TMDLs, so they
would have to have some type of this, you know -- you
know, whether it's a target waste allocation load to
shoot for or something like that ahead of time.

At what point in which -- so they know their
permit is coming up, they are down the road. How far
ahead would a permittee need to approach the Department
in order to participate in this, from your perspective?

MS. LEMON: I think that would be also
dependent on when their permit expires, if they know the
stream is impaired and they are discharging the
pollutant of concern.

If the stream is impaired but they are not
contributing to the impairment, it doesn't -- it won't
affect their NPDES permit because they don't have
effluent limits for that pollutant.

But, you know, they would probably have to
approach, in order to get it implemented into their

permit before their permit expires, I would -- I would
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probably imagine two to three years before their permit
expires, so that if they want it in their next permit
cycle or if they need it in their next permit cycle,
they would have to look, you know, probably two years
out.

MR. WATERS: And that's an important piece of
information then to go to the other gquestion that I'd
asked, i1s the Department prepared, on the average side,
through the operators -- you know, through the
operators -- however you feel the format is best -- to
notify these permittees that this process is now
available and here's how you go through it?

Are you prepared now to do that? Is this
something that's going to require additional resources
on the Department's part?

MS. LEMON: I don't think it will require
additional resources. We do a lot of outreach and
communication with all of our operators in our state.

So I don't think it would be overburdensome to the

Bureau to provide that outreach. I think it's
necessary. And we would be working with any petitioner
that would -- I mean, we would be working with the

petitioner or petitioners and EPA throughout this whole
process to ensure that, you know, the temporary standard

is appropriate for the situation.
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MR. WATERS: Okay.

Thank you, Mr. Chair.

MR. DOMINGUEZ: Commissioner Sayer, followed
by Commissioner Pattison.

MR. SAYER: Mr. Chairman, Jjust two gquestions
and maybe a follow-up. And I'll thank you for your
patience with my guestions.

My first gquestion is, as I'm trying to
understand the implementation of the temporary standard,
as I understand or misunderstand how may be the case, an
existing permittee identifies -- as we just discussed
here with Commissioner Waters, identifies that under
their existing permit perhaps they are having difficulty
meeting the standard, right? So under the scheme as it
presently exists, there is no tool to address that other
than an enforcement action and a compliance -- kind of
glide path the compliance schedule as part of a
settlement agreement perhaps with the operator.

Is that a fair kind of guick summary of the --
as it exists right now on the landscape?

MS. LEMON: Uh-huh. Yes.

MR. SAYER: So is this tool essentially then
just moving -- moving -- I mean, addressing the issue
prior to enforcement, so instead of going through

enforcement now what we're doing is we're -- the
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operator is saying, "Hey, we've got a problem, help us
address 1it"?

MS. PINTADO: Sure, that may be the case. Or
they are in a TMDL, and they are going to be required to
meet that end point, but they can't do it immediately.
So that is another scenario.

MR. SAYER: Okay. And so under the first
scenario, because we don't have primacy, EPA 1is the
enforcement agent.

So we're also moving those operators from
having to go from enforcement to EPA to going through a
temporary standard process -- I mean, adjustment of a
temporary standard with the state entity.

MS. LEMON: I'm not sure if that's necessarily
the -- I'm trying to think of -- when a temporary
standard would be implemented would be for new standards
that are going to be put into their permit that they
know, you know, technologically or economically, they
won't be able to achieve.

It's not necessarily, you know, right now the
permit is in place, we feel they can meet those
limits but they are not because of whatever reason,
improper maintenance or operation. I mean, they would
have to prove that there are certain reasons why they

can't meet that limit in order to qualify for a
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temporary standard.

So when you get to the enforcement part, you
know, it depends on why the enforcement is occurring.

If it's because it's not technologically feasible or the
technology exists but it's exorbitantly expensive and
the community can't afford it, then this temporary
standard -- you know, that would qualify them for a
temporary standard. But if the enforcement is because
they are just not operating their plant correctly, they
wouldn't qualify for this.

So it -- it is a tool to help communities that
either through, you know, a TMDL process can't meet the
waste load allocation limits because of certain reasons,
but you have to ensure that, you know, you have specific
reasons in order to qualify for a temporary standard.
It's not just because.

MR. SAYER: Right.

So to that issue then, as I understand, you
know, EPA, as they define the temporary standard, and
they say it's -- and this is in the Department's initial
basis for change. In pulling language from the EPA
publication, they say that the temporary standard may be
appropriate where groups of permittees are experiencing
the same challenges in meeting their water-quality-based

effluent for the same pollutant regardless of whether or

KATHY TOWNSEND COURT REPORTERS
110 Twelfth Street, Northwest, Albugquerque, New Mexico 87102
(505) 243-5018 - Fax (505) 243-3606




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

219

not the permittees are located in the same water body.

And so as I understand the purpose of this
tool, it is -- you know, when there is this more or less
aggregate of voices saying, "We're all having a hard
time with the same problem," and I'm wondering is that
how it's going to be applied, where we're going to have,
you know, various voices saying, "Yeah, we all have this
same problem with this standard for this pollutant," or
are we going to have just one voice saying, "Yeah, it's
just me who has a problem."

MS. PINTADO: It could be either.

MR. SAYER: So in the context of just the one
voice, 1s this an appropriate tool for just one voice?
If the purpose of the tool in EPA's mind is that we have
this aggregate body of evidence that helps demonstrate
the need for a temporary standard, and if we just have
one voice saying "It's Jjust us," is it really
infeasible, or is it just -- that's just that one voice?

MS. PINTADO: Well, then --

MR. SAYER: I guess my question -- sorry to
interrupt you.

MS. PINTADO: Yes.

MR. SAYER: How do we know -- if we don't have
multiple voices saying it's a problem, how do we know

it's really a problem?
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MS. PINTADO: We have an indication of voices,
or one voice, it may be a problem, or for a particular
entity or petitioner based on the pollutant, and it
would be case by case. But it is a flexible enough tool
that multiple dischargers struggling with the same
pollutant may find this helpful or beneficial.

MR. SAYER: Okay. So —-- and you mentioned
this earlier, but, you know, as applied to a situation
where someone has asked for a temporary standard, you're
going to go out and gquery the other dischargers,
presumably you know it's from a same or similar water
body dealing with the same pollutant and standard.

If the other voices come back and say "We're
not having a problem," I presume that would be easy for
you to say, "Sorry, there is no need for a temporary
standard."

MS. LEMON: Yeah, it would depend on their
petition, if they are basing their argument on economic

-- a widespread economic hardship, then that would be

different. I mean, we have different communities here
that have different economic bases. So it could be
different.

MR. KOUGIOULIS: So it may be achievable, but
it just isn't achievable at that moment for that

particular discharger. So that's why I think it's
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solution driven. It's helping us get to where we want
to be with water quality, but also allows the permittee
options, flexibility to have an individualized work plan
to get there themselves, 1if they've qualified for sort
of conditions that -- in which a temporary standard
would be appropriate.

MR. SAYER: And then the 40 CFR 131 (g)
factors, the feasibility factors, those are all ors;
right? Those are all -- it's not an aggregate, you have
to demonstration infeasible under each one of these
factors, it's you pick a factor --

MS. PINTADO: Right.

MS. LEMON: That's correct.

MR. SAYER: Thank you, Mr. Chairman.

MR. DOMINGUEZ: Commissioner Pattison and then
back to Commissioner DeRose-Bamman.

MR. PATTISON: Thank you, Mr. Chairman.

My gquestions have to do with playa lakes. I
suppose you all are familiar with those.

What is the definition of playa lake as it
relates to the -- or this subject matter today?

MS. LEMON: We have a definition in our
standards.

MR. KOUGIOULIS: I'm thinking if we actually

have a definition.
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MS. PINTADO: We do.

MS. LEMON: We do.

MS. PINTADO: It would be as described in the
standards. We're looking.

MR. KOUGIOULIS: So playa means a shallow
closed basin lake typically found in the high plains and
deserts.

MR. PATTISON: Okay.

MR. KOUGIOULIS: So that's how the standards
define it.

MR. PATTISON: So it would be included in the
definition of closed basin, as is on page two, number
four, you have "A closed basin" -- and this is new
language -- "is a basin where topography prevents the
surface outflow of water and water escapes by
evaporation or percolation."

Okay. So how -- would that then be under the
definition of intermittent waters?

MS. LEMON: Where are you?

MR. PATTISON: On page two, line 32, number
two, "Intermittent."

MS. LEMON: Page two of --

MR. KOUGIOULIS: Of the standards?

MS. BECKER: Definition of closed basin.

MS. LEMON: Thank you.
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MR. KOUGIOULIS: Okay. I'm sorry, I'm reading
the closed basin definition here, and your qguestion is
whether or not a playa lake falls under a closed basin?

MR. PATTISON: Yes.

MR. KOUGIOULIS: And then when I look at the
actual definition, and I don't believe it is up for
proposed change, "'Playa' means a shallow closed basin
lake typically found in high plains and deserts."

So I think, you know, in the definition itself
of playa, we use the word "closed basin lake."

MR. PATTISON: Okay. So that would not be
included under the definition or the application to
intermittent waters? Playa lakes would not be included?

MR. KOUGIOULIS: That's a case-by-case
specific sort of analysis. But intermittent, as we
define it, 1is one that doesn't hold -- or mostly we
think of it as a channel of flowing water.

Playa is like a different type of intermittent
water, meaning it doesn't have water all year, or often
does not; where we would think of that differently than
say some of our streams that are related to snowmelt
that we may think of as intermittent.

MR. PATTISON: All right. How -- under the
definition of a discharger, is the -- is -- irrigation

runoff, if it occurs, is the farmer a discharger?
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