STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

IN THE MATTER OF PROPOSED No. WQCC 16-03 (R)
RULEMAKING RULES FOR THE
COMMISSION, 20.1.6 NMAC

New Mexico Environment Department,

Petitioner.

W yid P
DEPARTMENT’S NOTICE OF INTENT TO PRESENT TECHNICAL TESTIMONY

The New Mexico Environment Department (“Department”) files this Notice of Intent to
Present Technical Testimony for the hearing in this matter currently scheduled for October 11,
2016.

1. Entity for whom the witness will testify: The New Mexico Environment Department.

2. Identity of witness: Jeffrey N. Holappa is the Administrative Law Judge for the
Department. A description of his educational and work background may be found in his resume,
which is attached as Exhibit 1. His written testimony is attached as Exhibit 2. The anticipated
duration of his testimony is thirty (30) minutes.

3. List of Exhibits: A complete list of exhibits the Department intends to offer into

evidence in this matter is attached to this Notice.

Respectfully submitted,

NEW MEXICO ENVIRONMENT DEPARTMENT

By:  /s/ Andrew P. Knight
Andrew P. Knight
Assistant General Counsel
121 Tijeras Avenue NE, Suite 1000
Albuquerque, New Mexico 87102-3400
(505) 222-9540
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NMED Exhibit 1
NMED Exhibit 2
NMED Exhibit 3
NMED Exhibit 4

NMED Exhibit 5

WQCC Rulemaking Rule Exhibit List
Resume of Jeffrey N. Holappa
Testimony of Jeffrey N. Holappa
Comparison Document
Guidelines for WQCC Regulation Hearings (1993)

Public Notices
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Jeffrey N. Holappa

2620 Yates Street, Denver, Colorado 80212
Day/Evening Phone: 720-839-4083
E-Mail: jnholappa@yahoo.com

EDUCATION/TRAINING

Colorado Free University — Denver, Colorado
40-Hour Mediation Training Course, April 2015

National Judicial College — Reno, Nevada
Administrative Law — Fair Hearing, August 2012

University of Denver College of Law — Denver, Colorado
Juris Doctor, May 1999

Licensed to Practice — State of Colorado (#32677)

United States District Court for the District of Colorado

Michigan Technological University — Houghton, Michigan
Bachelor of Science, Business Administration — Finance, May 1996
Certificate of International Business — Spanish, May 1996

LEGAL EXPERIENCE
08/15 - New Mexico Environment Department, Santa Fe, New Mexico
Pres Administrative Law Judge — Supervisor

Conduct fair and impartial permitting, rulemaking and adjudicatory hearings in
accordance with the applicable rules of procedure on behalf of the Cabinet Secretary
in a variety of programs, including air quality, solid waste, hazardous waste, liquid
waste, ground water and construction programs. Rule on motions and procedural
requests from the parties at pre-hearing conferences. Administer oaths, examine
witnesses, rule on the admissibility of evidence, and facilitate public comment during
hearings. Prepare written decisions resulting in final agency action. Supervise two
staff members and coordinate all office operations.

10/14 -  Montana Department of Labor & Industry, Helena, Montana

03/15 Administrative Law Judge
Adjudicated unemployment insurance appeals arising from determinations by the
Unemployment Insurance Division. Controlled the course of formal hearings in
order to provide each party with a full and fair opportunity to present their case.
Questioned witnesses for the purposes of developing a complete record and assessing
credibility. Resolved all legal issues raised by the parties while applying the
applicable law. Composed succinct written decisions outlining the relevant facts and
legal rationale for the decision.
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02/12 -
02/14

02/11 -
02/12

07/05 -
02/11

04/02 -
01/05

Jeffrey N. Holappa — Page 2

Colorado Department of Revenue, Lakewood, Colorado

Hearing Officer 11

Presided over a variety of licensing cases initiated by administrative agency action to
ensure a full, fair and impartial hearing. Considered the validity of subpoena
requests, evaluated the relevancy of evidence and credibility of witnesses presented
by the parties, and provided forthwith rulings on all motions and objections raised by
counsel while applying the applicable rules of evidence and procedure. Determined
findings of fact and conclusions of law, and then issued timely written or oral
decisions that would withstand judicial review by a district court.

Holland & Hart LLP, Denver, Colorado

Staff Ethics & Conflicts Attorney

Served as the primary ethics advisor to over 400 attorneys at one of the largest law
firms in the Rocky Mountain region. Managed the daily operation of the firm’s
Adversary Department and directly supervised its five staff members. Advised
numerous department directors and monitored the intake of approximately 7,000 new
client matters from 15 regional offices to ensure compliance with the applicable rules
of professional conduct and internal firm policy. Presented training to new associates
and other employees on various ethics topics throughout the year.

Colorado Supreme Court, Presiding Disciplinary Judge, Denver, Colorado

Chief Staff Attorney

Drafted and edited written opinions setting forth findings of fact and conclusions of
law in attorney discipline and disability proceedings conducted under authority
granted by the Colorado Supreme Court. Researched and analyzed complex factual
and legal issues related to alleged violations of the Colorado Rules of Professional
Conduct. Authored case summaries for publication to the legal community and
general public. Assigned and supervised the work of two part-time staff attorneys
and assisted in establishing office goals.

Rossi Vucinovic, P.C., Denver, Colorado

Litigation Attorney

Represented railroad workers injured on the job. Prepared cases for settlement or
trial, conducted investigations, took depositions, argued motions in court, and
completed legal research for pleadings and briefs involving state and federal law for
a firm specializing in Federal Employers' Liability Act litigation.

JUDICIAL CLERKSHIPS

Denver Juvenile Court — Denver, Colorado
Honorable Orrelle R. Weeks, October 1999 — July 2001

Denver District Court — Denver, Colorado
Honorable Paul A. Markson, June 1997 — May 1999
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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

IN THE MATTER OF PROPOSED No. WQCC 16-03 (R)
RULEMAKING RULES FOR THE
COMMISSION, 20.1.6 NMAC

New Mexico Environment Department,
Petitioner.

WRITTEN TESTIMONY OF JEFFREY N. HOLAPPA

| Witness Qualifications

I serve as the Administrative Law Judge for the New Mexico Environment Department
(“Department”). I have been employed by the Department since August 2015, and over that time
I have conducted a variety of adjudicatory and rulemaking hearings for the Department and the
Water Quality Control Commission (“Commission”). I previously served as an administrative
law adjudicator for the Colorado Department of Revenue and the Montana Office of
Administrative Hearings. I also previously served as the Chief Staff Attorney for the Colorado
Supreme Court Office of the Presiding Disciplinary Judge, and as a litigation attomey in private
practice. I hold a Juris Doctor degree from the University of Denver, Sturm College of Law and I
am a graduate of the National Judicial College’s Administrative Law — Fair Hearing program.
(NMED Exhibit 1, Resume of Jeffrey N. Holappa).

IL Background

The purpose of my testimony is to provide a brief overview of the proposed rulemaking rules for
the Commission, and the reasons why I believe the Commission should adopt these proposed
rules.

The Commission has already adopted adjudicatory rules at 20.1.3 NMAC, but has yet to adopt a
set of formal rules for rulemaking hearings. Rulemakings have been conducted before the
Commission using only the Guidelines for Water Quality Control Commission Regulation
Hearings, which are more than 20 years old. The Environmental Improvement Board (“EIB”)
adopted rulemaking rules in 2010.
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III.  Statutory Rulemaking Considerations
The Water Quality Act, NMSA §74-6-4 states, in part,
The Commission:

E. shall adopt, promulgate and publish regulations to prevent or abate

water pollution in the state. . . .” “In making regulations, the Commission shall
give weight it deems appropriate to all relevant facts and circumstances,
including:

(1) character and degree of injury to or interference with health,
welfare, environment and property;

(2) the public interest, including the social and economic value of the
sources of water contaminants;

(3) technical practicability and economic reasonableness of reducing
or eliminating water contaminants from the sources involved and
previous experience with equipment and methods available to
control the water contaminants involved;

(4) successive uses, including but not limited to domestic,
commercial, industrial, pastoral, agricultural, wildlife and
recreational uses;

(5) feasibility of a user or a subsequent user treating the water before
a subsequent use;

(6) property rights and accustomed uses; and

(7) federal water quality requirements][.]

The proposed rule is consistent with the notice and hearing requirements contained in the Water
Quality Act.

IV. Public Notice

The public notices for this petition and hearing were published in both English and Spanish in
the Albuquerque Journal on August 25, 2016 and in the New Mexico Register on August 31,
2016, (see NMED Exhibit 5). The Bureau also posted notice of this petition and hearing on the
Bureau website at www.env.nm.gov/water-quality-control-commission/wqcc/.

V. Summary of the Proposed Rule

The proposed rule incorporates the Guidelines almost in their entirety, with some additions and
modifications, while adding several sections from both the Commission’s adjudicatory rules and
the EIB rulemaking rules. A summary of each section follows.

Section 7 — Definitions.. The proposed rule adds several definitions to those found in the
Guidelines. As used in the rule, “act” is defined as the Water Quality Act, the word “document”
is defined to mean any paper, exhibit, pleading, motion, response, memorandum, decision, order
or other written or tangible item that is filed in a proceeding under this part, or brought to or
before the commission for its consideration. The term “governing law” is defined as the statute,
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including any applicable case law, which authorizes and governs the decision on the proposed
regulatory change. The word “party” is defined to mean the petitioner, any person filing a notice
of intent to present technical testimony, and any person filing an entry of appearance. Finally,
“service” is defined to mean personally delivering a copy of the document, exhibit or pleading to
the person required by to be served, mailing it to that person, or, if that person has agreed,
sending it by electronic transmission. In addition, the proposed Section 7 changes the term
“administrative secretary” to “commission administrator”.

Section 8 — Liberal Construction. This section was taken almost verbatim from Section 601 of
the Guidelines, and simply says “This part shall be liberally construed to carry out its purpose.”

Section 9 — Severability. This was taken directly from Section 602 of the Guidelines, and states
that “If any provision or application of this part is held invalid, the remainder of this part, or its
application to other situations or persons, shall not be affected.”

Sections 10-99 are reserved.

Section 100 — Powers and Duties of the Commission and Hearing Officer. This section takes the
language of the identically titled Section 104 of the Guidelines and adds more specific language
concerning the powers and qualifications of the hearing officer.

Section 101 — General Provisions — Computation of Time. This language was taken directly
from Section 12 of the Commission’s adjudicatory rules. The same language also appears in
Section 110 of the EIB Rulemaking Rules.

Sections 102 and 103 — General Provisions — Recusal, Ex Parte Discussions. These sections were
taken directly from Sections 111 and 112 of the EIB Rulemaking Rules.

Section 104 — Document Requirements — Filing and Service of Documents. This language was
taken from Section 201 of the Guidelines, with some additions and modifications.

Section 105 — Examination of Documents Filed. This language was taken from Section 202 of
the Guidelines.

Sections 106-199 are reserved.

Section 200 — Prehearing Procedures — Petition for Regulatory Change. This language was taken
from Section 301 of the Guidelines, with some modifications and additions. It changes the
timeframe for the commission to consider a petition from “within 90 days” to “at least 15 but not
more than 60 days” after a petition has been filed.

Section 201 — Notice of Hearings. This language was taken from Section 302 of the Guidelines.
It requires publication in a newspaper of statewide circulation, rather than publication “in the
area affected by the proposed regulation.”

Section 202 — Technical Testimony. This language was taken from Section 303 of the
Guidelines. It requires that pre-filed written testimony always be filed in narrative form, rather
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than allowing a summary. It also requires that exhibits be included in the filing, rather than just
being “described.”

Section 203 — Entry of Appearance. This language was taken from Section 303 of the EIB
Rulemaking Rules. There is no equivalent section in the Guidelines.

Section 204 — Participation by General Public. This language was taken from Section 304 of the
Guidelines.

Section 205 — Location of Hearing. This language was taken from Section 305 of the Guidelines.
Section 206 — Participation By Conference Telephone or Other Similar Device. This language
was taken from Section 306 of the EIB Rulemaking Rules. Similar language from the hearing

procedures section of the Guidelines was incorporated here.

Section 207 — Motions. This language was taken from Section 307 of the EIB Rulemaking
Rules. The Guidelines do not contain a section covering motion practice.

Sections 208-299 are reserved.
Section 300 — Hearing Procedures. This language was taken from Section 401 of the Guidelines.

Section 301 — Testimony and Cross Examination. This language was taken from Section 402 of
the Guidelines.

Section 302 — Exhibits. This language was taken from Section 403 of the Guidelines.

Section 303 — Transcript of Proceedings. This language was taken from Section 404 of the
Guidelines.

Section 304 — Post-Hearing Submissions. This language was taken from Section 405 of the
Guidelines.

Section 305 — Hearing Officer’s Report. This language was taken from Section 406 of the
Guidelines.

Section 306 — Deliberation and Decision. This language was taken from Section 407 of the
Guidelines.

Section 307 — Notice of Commission Action. This language was taken from Section 408 of the
Guidelines.

Sections 308-399 are reserved.

Section 400 — Appeal of Regulations. This language was taken from Section 501 of the
Guidelines.
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Section 401 — Stay of Commission Regulations. This language was taken from Section 502 of
the Guidelines, with the addition of a sentence at the beginning (new paragraph “A”) describing
who may file a motion for stay, and the requirements for such a motion. This language was
taken from Section 501 of the EIB rulemaking rules.

Appendix A — Preferred Format. This was adapted from Appendix A in the Commission’s
Adjudicatory rules, and shows the preferred format for the caption of documents and the

certificate of service for documents filed with the commission in connection with a rulemaking,

V1. Conclusion

The proposed rule codifies the guidelines, while adding additional language in some sections.
While the guidelines have proven adequate for simpler rulemakings, the proposed rule will
provide improved guidance for more complex cases, and, if challenged, is more likely to be held
by a court to be enforceable. I respectfully request that the Commission adopt the proposed rule
in its entirety. Thank you.



WOCC RULEMAKING RULES COMPARISON DOCUMENT

Guidelines Section 101 — Rule Section 2

SCOPE. These—guidelinesThis part governs the procedures to be followed by the
Commission, and by participants before the Commission, in connection with all rulemaking
hearings: before the commission, except to the extent this part may be inconsistent with specific
procedures in governing law. In cases where this part is inconsistent with any rulemaking
procedures specified in governing law, the procedures in governing law apply, rather than the
procedures in this part.

Guidelines Section 102 — Rule Section 6

PURPOSE: OBJECTIVE: The purposes of these guidelinesthis part are:

A, to standardize the procedures used in rulemaking proceedings before the
commission:;

AB. to encourage participation in the hearings conducted by the commission for the
promulgation of regulations;

BC. to make possible the effective presentation of the evidence and points of view of
parties and members of the general public;

€D. to allow all interested persons a reasonable opportunity to submit data, views or
arguments orally or in writing; and

DE. to assure that commission hearings are conducted in a fair and equitable manner.
Guidelines Section 103 — Rule Section 7
Definitions: As used in these guidelinesthis part:

A. “act” means the Water Quality Act, NMSA 1978. Sections 74-6-1 through 74-6-

17.
AB. “AdministrativeSeeretary” “commission administrator” means the department

employee designated by the secretary of environment to provide staff support to the commission;
BC. “commission” means the water quality control commission;

€D. "constituent agency" means any or all agencies of the state defined as such under
the act; '

DE. “department” means the New Mexico environment department;

NMED EXHIBIT 3



F. “document” means any paper, exhibit, pleading, motion, response, memorandum,
decision, order or other written or tangible item that is filed in a proceeding under this part, or
brought to or before the commission for its consideration, but does not include a cover letter
accompanying a document transmitted for filing;

EG. “exhibit” means any document or tangible item submitted for inclusion in the
hearing record,

EH. “general public” includes any person attending a hearing who has not submitted a
notice of intent to present technical testimony;

L “governing law” means the statute, including any applicable case law, which
authorizes and governs the decision on the proposed regulatory change;

GJ.  “hearing officer” means the person designated by the commission to conduct a
hearing under this part;

HK. ‘“hearing record” means:
(1)  the transcript of proceedings; and
(2)  therecord proper;

iL. “participant” means any person who participates in a rulemaking proceeding
before the commission,;

M. “party” means the petitioner; any person filing a notice of intent to present
technical testimony, and any person filing an entry of appearance;

IN.  “person” means an individual or any entity, including federal, state and local
governmental entities, however organized;

KO. “petitioner” means the person who petitioned the commission for the regulatory
change that is the subject of the hearing;

EP.  “record proper” means all documents related to the hearing and received or
generated by the commission prior to the beginning, or after the conclusion, of the hearing,
including, but not limited to:

(1)  the petition for hearing and any response thereto;

(2)  the minutes (or an appropriate extract of the minutes) of the meeting at
which the petition for hearing was considered, and of any subsequent meeting at which the
proposed regulatory change was discussed;

(3)  the notice of hearing;



(G)) affidavits of publication;

(5)  notices of intent to present technical testimony;
6) statements for the public record,;

@) the hearing officer’s report, if any;

(8)  post-hearing submissions, if allowed;

(9)  the audio recordings (or an appropriate extract of the tapes recordings) of
the meeting(s) at which the commission deliberated on the adoption of the proposed regulatory
change; and

(10)  the commission’s decision and the reasons therefore;

MQ. “regulation” means any rule, regulation or standard promulgated by the
commission and affecting one or more persons, besides the commission and the department,
except for any order or decision issued in connection with the disposition of any case involving a
particular matter as applied to a specific set of facts;

NR. “regulatory change” means the adoption, amendment or repeal of a regulation;

S. “service” means personally delivering a copy of the document, exhibit or pleading
to the person required by this part to be served; mailing it to that person; or, if that person has
agreed, sending it by electronic transmission; if a person is represented by an attorney, service of
the document shall be made on the attorney; service by mail is complete upon mailing the
document; service by electronic transmission is complete upon transmission of the document:

OT. “technical testimony” means scientific, engineering, economic or other
specialized testimony, but does not include legal argument, general comments, or statements of
policy or position concerning matters at issue in the hearing; and

PU.  “transcript of proceedings” means the verbatim record (audio recording or
stenographic) of the proceedings, testimony and argument in the matter, together with all
exhibits proffered at the hearing, whether or not admitted into evidence, including the record of
any motion hearings or prehearing conferences.

Guidelines Section 104 — Rule Section 100
POWERS AND DUTIES OF THE COMMISSION AND HEARING OFFICER:

A. Commission: The commission shall exercise all powers and duties prescribed
under the act and this part and not otherwise delegated to the hearing officer or the

Administrative-Seeretary commission administrator.




(1) The commission may issue procedural orders that either impose additional

procedural requirements or simplify the procedures provided in this part. In no event may the

commission eliminate any procedural requirements of the act.
(2) The appointment of a hearing officer does not preclude the commissioners

from attending or participating in the proceeding.

B. Hearing officer: The commission shall designate a hearing officer for each
hearing who shall exercise all powers and duties prescrlbed or delegated under these-guidelines
this part. Fh : r—The hearing officer

shall conduct a fair and 1mpartia1 proceeding, assure that the facts are fully elicited and avoid
delay. The hearing officer shall have authority to take all measures necessary for the
maintenance of order and for the efficient, fair and impartial consideration of issues arising in

proceedings governed by these-guidelines this part, including, but not limited to:
€)) conducting hearings under these-guidelines this part;
allowing—pest-hearing—submissiens_ruling on motions and procedural requests that do not seek

final resolution of the proceeding and issuing all necessary orders;

(3) administering oaths and affirmations, admitting or excluding evidence,
examining witnesses and allowing post-hearing submissions;

(34) making such orders as may be necessary to preserve decorum and to
protect the orderly hearing process;

(5)  if requested by the commission, preparing and filing a report of the
hearing, with recommendations for commission action;

(6) requesting parties to file original documents with the commission
administrator; and

(7) requesting a party to submit a proposed statement of reasons in support of
the commission’s decision.

(O Qualifications: The hearing officer may be an independent contractor or a

commissioner, shall be knowledgeable of the laws of the state and of administrative hearing

procedures, and shall not be:

(D an employee of the department, except for the commissioners themselves
or their designees, or unless employed by the department as a hearing officer:

(2) a_person who has a personal bias or prejudice concerning a party or a
party’s lawyer or consultant, or has personal knowledge of disputed facts concering the

4



proceeding, or is related to a party within the third degree of relationship, or has a financial
interest in the proceeding.

D. Notice of hearing officer assignment: If a hearing officer other than a
commissioner is assigned, the commission administrator shall notify the parties of the name and
address of the hearing officer. The commission administrator shall also, at that time, forward to
the hearing officer copies of all documents filed to date.

Guidelines Section 201 — Rule Section 104

DOCUMENT REQUIREMENTS - FILING AND SERVICE OF DOCUMENTS:

A. The filing of any document as required by-these-guidelines this part shall be

accomplished by delivering the document to the Administrative—Seeretary commission
administrator.

B. Any person filing any document shall:

(1)  provide the Administrative-Seeretary-commission administrator with the

original and teal5 copies of the document;
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—serve a copy of the document on each other party. If a party is represented by an

attorney, service of the document shall be made on the attorney.

(3) include a certificate of service, as shown in appendix A.

C. Whenever these-guidelinesthis part requires service of a document, service shall
be made by delivering a copy to the person to be served-er by mailing it to-that-persen, or, if that
person has agreed, by sending it by electronic transmission to that person. Agreement to be
served by electronic transmission may be evidenced by placing the person’s email address on a
document filed pursuant to this part. Service by mail is complete upon mailing the document.
Service by electronic transmission is complete upon transmission of the document.

D. Form of documents: Unless otherwise ordered by the hearing officer, all
documents, except exhibits, shall be prepared on 8 % x 11-inch white paper, printed single-sided,
and where appropriate, the first page of every document shall contain a heading and caption as
shown in appendix A.

) E. Documents issued by commission or hearing officer: All documents issued by the
commission or hearing officer shall be filed with the commission administrator, who shall

promptly serve copies of the documents upon all parties.
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Guidelines Section 202 — Rule Section 105
EXAMINATION OF DOCUMENTS FILED:

A. Examination allowed: Subject to the provisions of law restricting the public
disclosure of confidential information, any person may, during normal business hours, inspect
and copy any document filed in any rulemaking proceeding before the commission. Such

documents shall be made available by the Administrative-Seeretary commission administrator, as
appropriate.

B. Cost of duplication: The cost of duplicating documents shall be borne by the
person seeking copies of such documents.

Guidelines Section 301 — Rule Section 200
PREHEARING PROCEDURES - PETITION FOR REGULATORY CHANGE:

A. Any person may file a petition with the commission to adopt, amend or repeal any
regulation within the jurisdiction of the commission.

B. The petition shall be in writing and shall include a statement of the reasons for the
regulatory change. The petition shall cite the relevant statutes that authorize the commission to
adopt the proposed rules and shall estimate the time that will be needed to conduct the hearing,
A copy of the entire rule, including the proposed regulatory change, indicating any language
proposed to be added or deleted, shall be ineluded-inattached to the petition. The entire rule and
its proposed changes shall be submitted to the commission in redline fashion, and shall include
line numbers. Any document that does not include all the items required to be in a petition shall
be returned to the petitioner along with a copy of these rules and a check-off list of required
items. and the petitioner will be asked to resubmit their petition in the form required by these
rules.

C. The commission shall determine, at a public meeting occurring ne-later-than-90
at least 15 days and no later than 60 days after receipt of the petition, whether or not to hold a
public hearing on the proposal. Any person may respond to the petition either in writing prior

to the public meeting or in person at the public meeting. The-denial-of a-petition-shall-not-be
subjeet-tojudictal-review:

D. If the commission determines to hold a public hearing on the petition, it may issue
such orders specifying procedures for conduct of the hearing, in addition to those provided by
these-guidelines this part, as may be necessary and appropriate to fully inform the commission of
the matters at issue in the hearing or control the conduct of the hearing. Such orders may include
requirements for giving additional public notice, holding pre-hearing conferences, filing direct
testimony in writing prior to the hearing, or limiting testimony or cross-examination.



Guidelines Section 302 — Rule Section 201

NOTICE OF HEARINGS:

A. Unless otherwise allowed by governing law and specified by the commission, the
commission shall give public notice of the hearing at least 3060 days prior to the hearing. Public

notice shall include publication in at least one newspaper of general circulation in the area
affected-by-the-regulatienstate, publication in the New Mexico Register, and such other means of
providing notice as the commission may direct or are required by law.

B. The commission shall make reasonable efforts to give notice to persons who have
made a written request to the commission for advance notice of regulatory change hearings-and
. Requests for such notice shall be

addressed to the admm&s&&ﬂve—seefetar—yconnmssmn admlmstrator and shall designate those
areas of commission activity which are of interest.

C. Public notice of the hearing shall state:

(1)  the subject, including a description of the proposed regulatory change,
time and place of the hearing;

(2)  the statutes, regulations and procedural rules governing the conduct of the

hearing;

(3)  the manner in which persons may present their views or evidence to the
commission;

(4)  the location where persons may secure copies of the proposed regulatory
change; and

(5)  if applicable, that the commission may make a decision on the proposed
regulatory change at the conclusion of the hearing.

Guidelines Section 303 — Rule Section 202
TECHNICAL TESTIMONY:

A. Any person, including the petitioner, who intends to present technical testimony
at the hearing shall, no later than 20 days prior to the hearing, file a notice of intent to present
technical testimony. The notice shall:

(1) identify the person for whom the witness(es) will testify;

(2)  identify each technical witness the person intends to present and state the
qualifications of that witness, including a description of their educational and work background;



(3)  if the hearing will be conducted at multiple locations, indicate the location
or locations at which the witnesses will be present;

(4)  summarize;—orinclude a copy of the direct testimony of each technical
witness_in narrative form, and state the estimated duration of the direct oral testimony of that
witness;

) include the text of any recommended modifications to the proposed
regulatory change; and

(6)  list and deseribe-erattach all exhibits anticipated to be offered by that
person at the hearing.

B. The hearing officer may enforce the provisions of this section through such action
as the hearing officer deems appropriate, including, but not limited to, exclusion of the technical
testimony of any witness for whom a notice of intent was not timely filed. If such testimony is
admitted, the hearing officer may keep the record open after the hearing to allow responses to
such testimony. The hearing officer may also require that written rebuttal testimony be
submitted prior to hearing.

Rule Section 203

ENTRY OF APPEARANCE: Any person may file an entry of appearance as a party. The
entry of appearance shall be filed no later than 20 days before the date of the hearing on the
petition. In the event of multiple entries of appearance by those affiliated with one interest
group, the hearing officer may consolidate the entries, or divide the service list to avoid waste of
resources.

Guidelines Section 304 — Rule Section 204
PARTICIPATION BY GENERAL PUBLIC:

A. Any member of the general public may testify at the hearing. No prior
notification is required to present non-technical testimony at the hearing. Any such member may
also offer non-technical exhibits in connection with their testimony, so long as the exhibit is not
unduly repetitious of the testimony.

B. A member of the general public who wishes to submit a written statement for the
record, in lieu of providing oral testimony at the hearing, shall file the written statement prior to
the hearing or submit it at the hearing. Written comment must be mailed or delivered to the
commission administrator.




Guidelines Section 305 — Rule Section 205

LOCATION OF HEARING: Unless otherwise provided by governing law, the commission
shall hold hearings on proposed regulatory changes of statewide application in Santa Fe, and at
other places the commission may proscribe. The commission may hold hearings on proposed
regulatory changes efleecal-that are not of statewide application-may-be-held within the area
substantially affected by the proposal.

Rule Section 206
PARTICIPATION BY CONFERENCE TELEPHONE OR OTHER SIMILAR DEVICE:

A. A member of the commission may participate in a meeting or hearing of the
commission by means of a conference telephone or other similar communications equipment
when it is otherwise difficult or impossible for the member to attend the meeting or hearing in
person, provided that each member participating by conference telephone can be identified when
speaking, all participants are able to hear each other at the same time and members of the public
attending the meeting or hearing are able to hear any member of the commission who speaks at
the meeting or hearing. A commission member’s participation by such means shall constitute
presence in person at the meeting or hearing. A commission member who needs to participate in
this manner must notify the commission administrator sufficiently in advance so as to permit the

commission administrator to arrange for the appropriate communications equipment.

B. A witness may participate in a hearing of the commission by means of a
conference telephone or other similar communications equipment when an emergency or
circumstances make it impossible for the witness to attend the hearing in person. A witness who
needs to participate in this manner must receive permission from the hearing officer sufficiently
in_advance of the hearing so as to permit the commission administrator to arrange for the
appropriate_communications equipment. Each witness participating in this manner must be

identified when speaking, all participants must be able to hear each other at the same time and

members of the public attending the hearing must be able to hear any witness who speaks during
the hearing.

Rule Section 207
MOTIONS:

A. General: All motions, except those made orally during a hearing, shall be in
writing, specify the grounds for the motion and state the relief sought. Each motion shall be
accompanied by an affidavit, certificate or other evidence relied upon and shall be served as
provided by 20.1.6.104 NMAC.




B. Unopposed motions: An unopposed motion shall state that the concurrence of all
other parties was obtained. The moving party shall submit a proposed order approved by all
parties for the hearing officer’s review.

C. Opposed motions: Any opposed motion shall state either that concurrence was
sought and denied, or why concurrence was not sought. A memorandum brief in support of such
motion may be filed with the motion.

D. Response to motions: Any party upon whom an opposed motion is served shall
have 15 days after service of the motion to file a response. A non-moving party failing to file a
timely response shall be deemed to have waived any objection to the granting of the motion.

E. Reply to response: The moving party may, but is not required to, submit a reply
to any response within 10 days after service of the response.

F. Decision: Non-dispositive motions may be decided by the hearing officer without
a hearing. The hearing officer shall refer any motion that would effectively dispose of the matter
to the commission for a decision, and may refer any other motion to the commission. A
procedural motion may be ruled upon prior to the expiration of the time for response: any
response received thereafter shall be treated as a request for reconsideration of the ruling. The
hearing officer shall file all original documents with the commission administrator.

Guidelines Section 401 — Rule Section 300
HEARING PROCEDURES - CONDUCT OF HEARINGS:
A. The rules of civil procedure and the rules of evidence shall not apply.

B. The hearing officer shall conduct the hearing so as to provide a reasonable
opportunity for all persons to be heard without making the hearing unreasonably lengthy or
cumbersome, or burdening the record with unnecessary repetition. The hearing shall proceed as
follows.

(1)  The hearing shall begin with an opening statement from the hearing
officer. The statement shall identify the nature and subject matter of the hearing and explain the
procedures to be followed.

(2)  The hearing officer may allow a brief opening statement by any party who
wishes to make one.

(3)  Unless otherwise ordered, the petitioner shall present its case first.

(4)  The hearing officer shall establish an order for the testimony of other
participants. The order may be based upon notices of intent to present technical testimony, sign-
in sheets and the availability of witnesses who cannot be present for the entire hearing.
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5) If the hearing continues for more than one day, the hearing officer shall
provide an opportunity each day for testimony from members of the general public. Members of
the general public who wish to present testimony should indicate their intent on a sign-in sheet.

6) The hearing officer may allow a brief closing argument by any person who
wishes to make one.

(7) At the close of the hearing, the hearing officer shall determine whether to
keep the record open for written submittals in accordance with Seetion40520.1.6.304 NMAC. If
the record is kept open, the hearing officer shall determine and announce the subject(s) on which
submittals will be allowed and the deadline for filing the submittals.

C. If the hearing is conducted at multiple locations, the hearing officer may require
the petitioner’s witnesses to summarize their testimony or be available for cross-examination at
each location. Other participants are not required to testify at more than one location, and the
hearing officer may prohibit a witness from testifying at more than one location.

Guidelines Section 402 — Rule Section 301
TESTIMONY AND CROSS-EXAMINATION:

A. All testimony will be taken under oath or affirmation which may be accomplished
in mass or individually.

B. The hearing officer shall admit any relevant evidence, unless the hearing officer
determines that the evidence is incompetent or unduly repetitious. The hearing officer shall
require all oral testimony be limited to the position of the witness in favor of or against the

proposed rule.

C. Any person who testifies at the hearing is subject to cross-examination on the
subject matter of his or her direct testimony and matters affecting his or her credibility. Any
person attending the hearing is entitled to conduct such cross-examination as may be required for
a full and true disclosure of matters at issue in the hearing. The hearing officer may limit cross-
examination to avoid harassment, intimidation, needless expenditure of time or undue repetition.

Guidelines Section 403 — Rule Section 302
EXHIBITS:

A. Any person offering an exhibit at hearing shall provide at least an original and 15
copies for the commission, and a sufficient number of copies for every other party.

B. All exhibits offered at the hearing shall be marked with a designation identifying
the person offering the exhibit and shall be numbered sequentially. If a person offers multiple
exhibits, he shall identify each exhibit with an index tab or by other appropriate means.
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C. Large charts and diagrams, models and other bulky exhibits are discouraged. If
visual aids are used, legible copies shall be submitted for inclusion in the record.

Guidelines Section 404 — Rule Section 303

TRANSCRIPT OF PROCEEDINGS:
A. Unless-specified-by-the-commission;A verbatim transcript shall be made of the

hearing, including any deliberations. The cost of the original transcript of the proceeding and of
providing a copy for each commission member shall be borne by the petitioner.

B. Any person may obtain a copy of the transcript of a proceeding. It shall be

obtained directly from the court reporter, er—if neo—court—reporter—was—employed,—the
Administrative-Seeretaryand the cost of the transcript shall be paid directly to the source.

Guidelines Section 405 — Rule Section 304

POST-HEARING SUBMISSIONS: The hearing officer may allow the record to remain open
for a reasonable period of time following the conclusion of the hearing for written submission of
additional evidence, comments and arguments, and proposed statements of reasons. The hearing
officer’s determination regarding post-hearing submissions shall be announced at the conclusion
of the hearing. In considering whether the record will remain open, the hearing officer shall
consider the reasons why the material was not presented during the hearing, the significance of
the material to be submitted and the necessity for a prompt decision.

Guidelines Section 406 — Rule Section 305

HEARING OFFICER’S REPORT: If the commission directs, the hearing officer shall file a
report of the heanng The report shall 1dent1fy the issues addressed at the hearing, explain-the

RORY-8F % da pmission-aetionidentify the parties’ final proposals
and the evidence supporting those proposals, including discussion or recommendations as
requested by the commission, and shall be filed with the Administrative-Seeretarycommission
administrator within the time specified by the commission. The Administrative
Seeretarycommission administrator shall promptly notify each party that the hearing officer’s
report has been filed and shall provide a copy of the report to each party along with a notice of
any deadline set for comments on that report.

Guidelines Section 407 — Rule Section 306
DELIBERATION AND DECISION:

A. If a quorum of the commission attended the hearing, and if the hearing notice
indicated that a decision might be made at the conclusion of the hearing, the commission may
immediately deliberate and make a decision on the proposed regulatory change.
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B. If the commission does not reach a decision at the conclusion of the hearing, the
commission administrator, following receipt of the transcript, will promptly furnish a copy of the
transcript to each commission member that did not attend the hearing and, if necessary, to other
commission members, commission counsel and the hearing officer. Exhibits provided to those
persons at the time of the hearing need not be supplied again.

(X The commission shall reach its decision on the proposed regulatory change within
60 days following the close of the record or the date the hearing officer’s report is filed,
whichever is later.

D. If, during the course of its deliberations, the commission determines that
additional testimony or documentary evidence is necessary for a proper decision on the proposed
regulatory change, the commission may, consistent with the requirements of due process, reopen
the hearing for such additional evidence only.

E. The commission shall issue its decision on the proposed regulatory change in a
suitable format, which shall include its reasons for the action taken.

F. The commission’s written decision is the official version of the commission’s
action, and the reasons for that action. Other written or oral statements by commission members
are not recognized as part of the commission’s official decision or reasons.

Guidelines Section 408 — Rule Section 307

NOTICE OF COMMISSION ACTION: The Administrative—Seecretarycommission
administrator shall provide notice of the commission’s action to each of the parties, to any person
heard or represented at the hearing, and to all other persons who have made a written request to
the commission for notification of the action taken.

Guidelines Section 501 — Rule Section 400

APPEAL OF REGULATIONS:

0
v - v . 0 - v

- hea Q

A. Appeal of any regulatory change by the commission shall be taken

Aet in accordance with governing law.

B. The appellant shall serve a copy of the notice of appeal on the commission and on
each partieipantparty.
C. The appellant shall be responsible for preparation of a sufficient number of copies

of the hearing record at the expense of appellant.

D. Unless otherwise provided by governing law, the filing of an appeal shall not act
as a stay of the regulatory change being appealed.
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Guidelines Section 502 — Rule Section 401

STAY OF COMMISSION REGULATIONS:

A. Any person who is or may be affected by a rule adopted by the commission may
file a motion with the commission seeking a stay of that rule or regulatory change. The motion
shall include the reason for, and the legal authority supporting, the granting of a stay. The
movant shall file and serve the motion in accordance with the requirements of Section 104 of this
part at least 30 days before the meeting at which the commission will consider the motion. The
commission chair will decide at which meeting the motion will be heard.

B. Unless otherwise provided by governing law, the commission may grant a stay

pending appeal of any regulatory change promulgated by the commission. The commission may

only grant a stay if good cause is shown after a motion is filed and a hearing is held.

Guidelines Section 601 — Rule Section 8

LIBERAL CONSTRUCTION: These-guidelinesThis part shall be liberally construed to carry
out theirits purpose.
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Guidelines Section 602 — Rule Section 9

SEVERABILITY: If any provision or application of these-guidelinesthis part is held invalid, the

remainder of these-guidelinesthis part, or theirits application to other situations or persons-er
sitaatiens, shall not be affected.

Guidelines Section 603

Rule Section 500

APPENDIX A:
[Preferred Format]

STATE OF NEW MEXICO

WATER QUALITY CONTROL COMMISSION

IN THE MATTER OF PROPOSED
AMENDMENTS TO NMAC

[Name of Petitioner],
Petitioner.

CERTIFICATE OF SERVICE

L hereby certify that a true and correct copy of the foregoing [name of document] was served by
[hand-delivery] [first class mail] [email] to all parties on [date].
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STATE OF NEW MEXICO

WATER QUALITY CONTROL COMMISSION
1190 ST. FRANCIS DRIVE

POST OFFICE BOX 26110

SANTA FE, NEW MEXICO 87502

GUIDELINES FOR
WATER QUALITY CONTROL COMMISSION REGULATION HEARINGS
(Approved November 10, 1992; Amended June 8, 1993)

PART I
GENERAL PROVISIONS

101. SCOPE. - - These guidelines govern the procedures to be
followed by the Commission, and by participants Dbefore the
Commission, in connection with all rulemaking hearings.

102. PURPOSE. - - The purposes of these guidelines, are:

A. to encourage participation in the hearings conducted by
the, Commission for the promulgation of regulations;

B. to make ©possible the effective presentation of the
evidence and points of view of parties and members of the general
public;

C. to allow all interested participants a reasonable
opportunity to submit data, views, arguments orally or in writing;

and

D. to assure that Commission hearings are conducted in a fair
and equitable manner.

103. DEFINITIONS. - - As used in these guidelines:

A. "Administrative Secretary" means the Department employee
designated by the Secretary of Environment to provide staff support
to the Commission;

B. "Commission" means the Water Quality Control Commission;

C. "constituent agency" means any or all agencies of the
state defined as such under the Water Quality Act, Sections 74-6-1
et. Seqg., NMSA 1978;

D. "Department"” means the New Mexico Environment Department;

E. "exhibit" means any document or tangible item submitted
for inclusion in the Hearing Record;
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F. "general public" includes any person attending a hearing who
has not submitted a notice of intent to present technical testimony;

G. "Hearing Officer" means the person designated by the
Commission to conduct a hearing under these guidelines;

H. "Hearing Record" means:
1. the Transcript of Proceedings; and
2. the Record Proper;
I. "participant" means any person who participates in a

rulemaking proceeding before the Commission;

J. "person" means an individual or any entity, including
federal, state, and local government entities, however organized;

K. "petitioner"” means the person who petitioned the
Commission for the regulatory change that is the subject of the
hearing;

L. "Record Proper" means all documents related to the hearing
and received or generated by the Commission prior to the beginning,
or after the conclusion, of the hearing, including but not limited
to:

18 the petition for hearing and any response thereto;

2. the minutes (or an appropriate extract of the minutes)
of the meeting at which the petition for hearing was considered, and
of any subsequent meeting at which the proposed regulatory change was
discussed;

3. the notice of hearing;

4. affidavits of publication;

5. notices of intent to present technical testimony;

6. statements for the public record;

7. the Hearing Officer's report, if any;

8. post-hearing submissions, if allowed;

9. the audio tapes (or an appropriate extract of the

tapes) of the meeting(s) at which the Commission deliberated on the
adoption of the proposed regulatory change; and

10. the Commission's decision and the reasons therefor;
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M. "regulation"” means any rule, regulation, or standard
promulgated by the Commission and affecting one or more persons
besides the Commission or the constituent agencies, except for any
order or decision issued in connection with the disposition of any
case involving a particular matter as applied to a specific set of
facts;

N. "regulatory change" means the adoption, amendment or
repeal of a regulation;

0. "technical testimony" means scientific, engineering,
economic or other specialized testimony but does not include legal
argument, general comments, or statements of policy or position
concerning matters at issue in the hearing; and

P. "Transcript of Proceedings" means the verbatim record
(audio tape or stenographic) of the proceedings, testimony, and
argument in the regulatory matter together with all exhibits
proffered at the hearing, whether or not admitted into evidence,
including the record of any motion hearings or ©prehearing
conferences.

104. POWERS AND DUTIES OF COMMISSION AND HEARING OFFICER. - -

A. COMMISSION. The Commission shall exercise all powers and
duties prescribed under these guidelines and not otherwise delegated
to the Hearing Officer or the Administrative Secretary.

B. HEARING OFFICER. The Commission shall designate a Hearing
Officer for each hearing who shall exercise all powers and duties
prescribed or delegated under these guidelines. The Hearing Officer
may be a member of the Commission. The Hearing Officer shall
conduct a fair and impartial proceeding, assure that the facts are
fully elicited, and avoid delay. The Hearing Officer shall have
authority to take all measures necessary for the maintenance of
order and for the efficient, fair and impartial consideration of
issues arising in proceedings governed by these guidelines
including, but not limited to:

1% conducting hearings under these guidelines;

2. taking, admitting or excluding evidence, examining
witnesses and allowing post hearing submissions;

3. making such orders as may be necessary to preserve
decorum and to protect the orderly hearing process; and

4. if requested by the Commission, preparing and filing a
report of the hearing, with recommendations for action.
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PART II
DOCUMENT REQUIREMENTS

201. FILING AND SERVICE OF DOCUMENTS. - -

A. The filing of any document as required by these guidelines
shall be accomplished by delivering the document to the
Administrative Secretary.

B. Any person filing any document shall:

i< provide the Administrative Secretary with the
original and ten copies of the document; and

2. if the document is a notice of intent to present
technical testimony filed by any person other than the petitioner,
serve a copy thereof on the petitioner.

C. Whenever these guidelines require service of a document,
service shall be made by delivering a copy of the document the person
to be served or by mailing it to that person. If a person is
represented by an attorney, service of the document shall be made on
the attorney. Service by mail is complete upon mailing the document.

202. EXAMINATION OF DOCUMENTS FILED. - -

A. EXAMINATION ALLOWED. Subject to the provisions of law
restricting the public disclosure of confidential information, any
person may, during normal business hours, inspect and copy any
document filed in any rulemaking proceeding before the Commission.
Such documents shall be made available by the Administrative
Secretary, as appropriate.

B. COST OF DUPLICATION. The cost of duplicating documents
shall be borne by the person seeking copies of such documents.

PART III
PREHEARING PROCEDURES

301. PETITION FOR REGULATORY CHANGE. - -

A. Any person may file a petition with the Commission to
adopt, amend or repeal any regulation within the jurisdiction of the
Commission.

B. The petition shall be in writing and shall include a
statement of the reasons for the regulatory change. A copy of the
proposed regulatory change, indicating any language proposed to be
added or deleted, shall be included in the petition.
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C. The Commission shall determine, at a public meeting
occurring no later than ninety (90) days after receipt of the
petition, whether or not to hold a public hearing on the proposal.
Any person may respond to the petition either in writing prior to
the public meeting or in person at the public meeting. The denial
of a petition shall not be subject to judicial review.

D. If the Commission determines to hold a public hearing on
the petition, it may issue such orders specifying procedures for the
conduct of the hearing, in addition to those provided by these
guidelines, as may be necessary and appropriate to fully inform the
Commission of the matters at issue in the hearing or control the
conduct of the hearing. Such orders may include requirements for
giving additional public notice, holding prehearing conferences,
filing direct testimony in writing prior to the hearing, or limiting
testimony and cross-examination.

302. NOTICE OF HEARINGS. - -

A. The Commission shall give public notice of the hearing at
least thirty (30) days prior to the hearing. Public notice shall
include publication in at least one newspaper of general circulation
in the area affected by the regulation publication in the New Mexico
Register, and such other means of providing notice as the Commission
may direct or are required by law.

B. The Commission shall mail the notice to persons who have
made a written request to the Commission for advance notice of
regulatory change hearings and who have provided the commission with
a mailing address. Requests for such notice shall be addressed to
the Administrative Secretary, and shall designate those areas of
Commission activity which are of interest.

[ Public notice of the hearing shall state:

1. the subject, including a description of the proposed
regulatory change, time, and place of the hearing;

2. the statutes, regulations, and procedural guidelines
governing the conduct of the hearing;

Sl the manner in which persons may present their views
or evidence to the Commission;

4, the location where persons may secure copies of the
proposed regulatory change; and

5. if applicable, that the Commission may make a
decision on the proposed regulatory change at the conclusion of the
hearing.



303. TECHNICAL TESTIMONY. - -

A. Any person including the petitioner, who intends to
present technical testimony at the hearing shall, no later than ten
(10) working days prior to the hearing, file a notice of intent to
present technical testimony. The notice shall:

ik3 identify the person for whom the witness(es) will
testify;

2. identify each technical witness the person intends to
present and state the qualifications of that witness including a
description of their educational and work background;

3. if the Thearing will Dbe conducted at multiple
locations, indicate the location or locations at which the
witness(es) will be present;

4. summarize, or include a copy of, the direct testimony
of each technical witness and state the anticipated duration of the
testimony of that witness;

5k include the text of any recommended modifications to
the proposed regulatory change; and

6. list and describe, or attach, all exhibits
anticipated to be offered by the person at the hearing.

B. The Hearing Officer may enforce the provisions of this
rule through such action as he deems appropriate, including but not
limited to exclusion of the technical testimony of any witness for
whom a notice of intent was not timely filed. If such testimony is
admitted, the Hearing Officer may keep the record open after the
hearing to allow responses to such testimony.

304. PARTICIPATION BY GENERAL PUBLIC. - -

A. Any member of the general public may testify at the
hearing. No prior notification is required to present non-technical
testimony at the hearing. Any such member may also offer exhibits
in connection with his testimony, so 1long as the exhibit is not
unduly repetitious of the testimony.

B. A member of the general public who wishes to submit a
written statement for the record, in lieu of providing oral
testimony at the hearing, shall file the written statement prior to
the hearing, or submit it at the hearing.

305. LOCATION OF THE HEARING. - - The Commission shall hold hearings
on proposed regulatory changes of statewide application in Santa Fe,
and at other places the Commission may prescribe. The Commission
may hold hearings on proposed regulatory changes of
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local application within the area substantially affected by the
proposal.

PART IV
HEARING PROCEDURES

401. CONDUCT OF HEARINGS.- -

A, The rules of civil procedure and the rules of eviderice
shall not apply.

B. The Hearing officer shall conduct the hearing so as to
provide a reasonable opportunity for all persons to be heard without
making the hearing unreasonably lengthy or cumbersome or burdening
the record with unnecessary repetition. The hearing shall proceed as
follows:

JLE the hearing shall begin with an opening statement
from the Hearing Officer. The statement shall identify the nature
and subject matter of hearing and explain the procedures to be
followed;

2. the Hearing Officer may allow a brief opening
statement by any person who wishes to make one;

3. unless otherwise ordered, the petitioner shall
present its case first;

4, the Hearing Officer shall establish an order for the
testimony of other participants. The order may be based upon notices
of intent to present technical testimony, sign-in sheets and the
availability of witnesses who cannot be present for the entire
hearing;

5. if the hearing continues for more than one day, the
Hearing Officer shall provide an opportunity each day for testimony
from members of the general public. Members of the general public
who wish to present testimony should indicate their intent on a sign-
in sheet;

6. the Hearing Officer may allow a brief closing
argument by any person who wishes to make one; and

The at the close of the hearing, the Hearing Officer
shall determine whether to keep the record open for written
submittals in accordance with Section 405. If the record is kept

open, the Hearing Officer shall determine and announce the subject(s)
on which such submittals will be allowed and the deadline for filing
the submittals.

ct If the hearing is conducted at multiple locations, the
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Hearing Officer may require the petitioner's witnesses to summarize
their testimony or be available for cross-—-examination at each
location. Other participants are not required to testify at more
than one location, and the Hearing Officer may prohibit a witness
from testifying at more than one location.

402. TESTIMONY AND CROSS EXAMINATION. - -

A. All testimony will be taken under oath or affirmation which
may be accomplished in mass or individually.

B. The Hearing Officer shall admit any relevant evidence,
unless the Hearing Officer determines that the evidence is
incompetent or unduly repetitious.

C. Any person who testifies at the hearing is subject to
cross—examination on the subject matter of his or her direct
testimony and matters affecting his or her credibility. Any person
attending the hearing is entitled to conduct such cross-examination
as may be required for a full and true disclosure of matters at
issue in the hearing. The Hearing Officer may limit Cross-
examination to avoid harassment, intimidation, needless expenditure
of time or undue repetition.

403. EXHIBITS. - -

A. Any person offering an exhibit shall provide at least an
original and ten copies, plus a reasonable number of additional
copies for persons attending the hearing.

B. All exhibits offered at the hearing shall be marked with a
designation identifying the person offering the exhibit and shall be
numbered sequentially.

(Chd Large charts and diagrams, models and other bulky exhibits
are discouraged. If visual aids are used, legible copies shall be
submitted for inclusion in the record.

404. TRANSCRIPT OF PROCEEDING. - -

A. Unless specified by the Commission, a verbatim transcript
shall be made of the hearing. The cost of the original Transcript
of Proceeding and of providing a copy for each Commission member and
the Commission counsel shall be borne by the petitioner.

B. Any person may obtain a copy of the Transcript of
Proceeding. It shall be obtained directly from the court reporter
or, if no reporter was employed, the Administrative Secretary. The
cost of the Transcript shall be paid directly to the source.
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405. POST HEARING SUBMISSIONS. - - The Hearing Officer may allow the
record to remain open for a reasonable period of time following the
conclusion of thehearing for written submission of additional
evidence, comments, arguments, and proposed statements of reasons.
The HearingOfficer’s determination shall be announced at the
conclusion of the hearing. In considering whether the record will
remain open the Hearing Officer shall consider the reasons why the
material was not presented during the hearing, the significance of
the material to be submitted, and the necessity for a prompt
decision.

406. HEARING OFFICER'S REPORT. - - If the Commission directs, the
Hearing Officer shall file a report of the hearing. The report
shall identify the issues addressed at the hearing, explain the
testimony and make a recommendation for Commission action and shall
be filed with the Administrative Secretary within the time specified
by the Commission. The Administrative Secretary shall promptly
notify each participant that the Hearing Officer's report has been
filed and shall provide a copy of the report upon request.

407. DELIBERATION AND DECISION. - -

A. If a quorum of the Commission attended the hearing, and if
the hearing notice indicated that a decision might be made at the
conclusion of the hearing, the Commission may immediately deliberate
and make a decision on the proposed regulatory change.

B. If the Commission does not reach a decision at the
conclusion of the hearing, the Administrative Secretary, following
receipt of the Transcript, will promptly furnish a copy of the
Transcript to each Commission member that did not attend the
hearing, and if necessary, to other Commission members, Commission
Counsel and the Hearing Officer. Exhibits provided to those persons
at the time of the hearing need not be supplied again.

cp If, during the course of its deliberations, the Commission
determines that additional testimony or documentary evidence is
necessary for a proper decision on the proposed regulatory change,
the Commission may, consistent with the requirements of due process,
reopen the hearing for such additional evidence only.

D. The Commission shall issue its decision on the proposed
regulatory change in a suitable format, which shall include its
reasons for the action taken.

E. The Commission’s written decision is the official version
of the Commission action, and the reasons for that action. Other
written or oral statements by Commission members are not recognized
as part of the Commission’s official decision or reasons.
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408. NOTICE OF COMMISSION ACTION. - - The Administrative Secretary
shall provide notice of the Commission’s action to each of the
participants, and to all other persons who have made a written
request to the Commission for notification of the action taken.

PART V
APPEALS AND STAYS

501. APPEAL OF REGULATIONS. - -

A. Appeal of any regulatory change of the Commission shall be
taken to the Court of Appeals within thirty (30) days after the
regulation is filed in accordance with the State Rules Act.

B. The appellant shall serve a copy of the Notice of Appeal on
the Commission and on each participant.

(S The appellant shall be responsible for preparation of a
sufficient number of copies of the Hearing Record at the expense of
appellant.

D. The filing of an appeal shall not act as a stay of the
regulatory change being appealed.

502. STAY OF COMMISSION REGULATIONS. - -

A. The Commission may grant a stay pending appeal of any
regulatory change promulgated by the Commission. The Commission may
only grant a stay if a motion is filed, a hearing is held and good
cause is shown.

B. In determining whether good cause 1is present for the
granting of a stay, the, Commission shall consider:

(1) the likelihood that the movant will prevail on the
merits of the appeal;

(2) whether the moving party will suffer irreparable harm
if a stay is not granted;

(3) whether substantial harm will result to other
interested persons; and

(4) whether harm will ensue to the public interest.
C. If no action is taken within ninety (90) days after filing
of the motion, the Commission shall be deemed to have denied the

motion for stay.
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PART VI
MISCELLANEQOUS PROVISIONS

601. LIBERAL CONSTRUCTION. - - These guidelines shall be liberally
construed to carry out their purpose.

602. SEVERABILITY. - - 1If any part or application of these
guidelines is held invalid, the remainder of these guidelines, or
their application to other persons or situations, shall not be
affected.

603. SAVINGS CLAUSE. - - These guidelines do not:

A. apply to any rulemaking hearing for which notice has been
given prior to the effective date of these guidelines; nor

B. affect any regulation promulgated prior to the effective
date of these guidelines, except for any amendment, supersession, or
repeal thereof requested after the effective date of these
guidelines.
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New Mexico Register / Volume XXVII, Issue 16 / August 31, 2016

NOTICE OF PUBLIC HEARING TO CONSIDER RULEMAKING RULES FOR THE COMMISSION -
20.1.6 NMAC

The New Mexico Water Quality Control Commission (Commission) will hold a public hearing beginning at 9:00
a.m. on Tuesday, October 11, 2016, and continuing thereafter as necessary at the New Mexico State Capitol
Building, Room 307, 490 Old Santa Fe Trail, Santa Fe, New Mexico. The hearing location may change prior to the
hearing date, and those interested in attending should check the Commission website: http:/www.env.nm.gov/wqcc
prior to the hearing. The purpose of the hearing is to consider proposed Rulemaking Rules for the Commission, to be
designated as 20.1.6 NMAC (Rules). The New Mexico Environment Department (NMED) is the proponent of the
proposed Rules.

The Rules would codify the current WQCC Rulemaking Guidelines, with a number of additions, modifications, and
formatting changes. Please note that formatting and minor technical changes in the regulations other than those
proposed by NMED may be proposed at the hearing. In addition, the Commission may make other changes as
necessary in response to public comments and evidence presented at the hearing.

The proposed amendments may be reviewed during regular business hours at the NMED Hearing Office located in
the Harold Runnels Building, 1190 South St. Francis Drive, Room S-2102 Santa Fe, NM, 87505.

The hearing will be conducted in accordance with the WQCC Rulemaking Guidelines, the Water Quality Act,
NMSA 1978, Section 74-6-6, and other applicable procedures.

All interested persons will be given reasonable opportunity at the hearing to submit relevant evidence, data, views
and arguments, orally or in writing, to introduce exhibits, and to examine witnesses. Any person who wishes to
submit a non-technical written statement for the record in lieu of oral testimony must file such statement prior to the
close of the hearing.

Pursuant to the WQCC Rulemaking Guidelines, persons wishing to present technical testimony must file with the
Board a written notice of intent to do so on or before 5:00 p.m. on September 21, 2016. The notice of intent shall:

- identify the person or entity for whom the witness(es) will testify;

identify each technical witness that the person intends to present and state the qualifications of the witness,
including a description of his or her education and work background;

- include a copy of the direct testimony of each technical witness in narrative form;
- include the text of any recommended modifications to the proposed regulatory change; and

list and attach all exhibits anticipated to be offered by that person at the hearing, including any proposed
statement of reasons for adoption of the rule language being proposed.

Notices of intent for the hearing must be received in the Hearing Office no later than 5:00 p.m. on September 21,
2016 and should reference the name of the regulation, the date of the hearing, and docket number WQCC 16-03(R).
Notices of intent to present technical testimony should be submitted to:

Pam Castaneda, Administrator of Boards and Commissions
Office of the Water Quality Control Commission

Harold Runnels Building

P.O. Box 5469

Santa Fe, NM 87502

Any person who wishes to do so may offer non-technical public comment at the hearing, or submit a non-technical
written statement in lieu of oral testimony at or before the hearing. Written comments regarding the proposed
revisions may be addressed to Ms. Pam Castaneda, Administrator of Boards and Commissions, at the above address,
and should reference docket number WQCC 16-03(R).

NMED EXHIBIT 5
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If any person requires assistance, an interpreter or auxiliary aid to participate in this process, please contact Pam
Castaneda, WQCC Administrator by August 31, 2016, at P.O. Box 5469, 1190 St. Francis Drive, Santa Fe, New
Mexico, 87502, telephone (505) 827-2425 or email pam.castaneda@state.nm.us. (TDD or TTY users please access
the number via the New Mexico Relay Network, 1-800-659-1779 (voice); TTY users: 1-800-659-8331).

The Commission may make a decision on the proposed regulatory change at the conclusion of the hearing, or may
convene a meeting after the hearing to consider action on the proposal.



Af;BUQUERQUE JOUBNAL

L Env’llm L Eaﬂla.m

amendmenis

be. re%:ewed duringSregular busi-

| nels Bulling %1190 o 8

taFeN

* ['acoordarice . with * the “WQCG

i Hulemalnng Guidelines, the Walsr
| Qiiality Act, NMSA 197a‘¥sw|on

ALrl'Y mﬁ and | merawﬁ‘éahle

o e |
uce and.{o 6
: pefkomg%shes,

| The' New Mexco W ouam‘
Contml Commission (Commlssl

will ho[d (Y mbl:é"heamg begiiing,
Al:9:00 A  Octobe

II'!aized at least 72At?nurs pnor o I

: bll;g shngg,md m"é‘y’fbg?* ﬁupjl
our,Website"al ;

o ninlsa. ﬁ‘sta}%’{ﬁ"m uslind ”‘e

gog@qnc
al earlng Tﬁpﬁm&imhw-

consider !ﬁ:ﬁCom-

;1- lemakmg Rule5Zfor
aer- | RilenaltigiHlig o

th'bllll‘ eanng: t?rﬂ'meelf’ na. I acC
?ﬁﬁ'aﬁme tta:azdgamce 8t g

nal_

A!buququueju

 INSURANCE ﬁgggﬁtjgciﬁﬁEé_}
(HEALTH, ]_IF GEP{!—{\ _ U]‘:}{}ﬁ”

may.
ness’ hotrs al.the NMED! Hearing | n
Ofiice focalédiin the Harld 'L- -

| Frncis’ Dﬂu Room S-210245arr ‘must

: rnegean mneoonduuedmﬁ '

Pl Brewhduse NV, LLC
& | DIB/A Flix Brewhouse =~
3200 I3 Orlla Road NW.

= z:..smomm 3
- | Office’of er
al mmission - aﬂy

Haroli Runnels Buﬂdlng
ngta Fe, NH 87502

Klbuqum m 27120

accepted as & valid

Qe faxed fo,

val?lnaer (505)- 383%0¢
d protest.or on]ecué
ek State “Engineer
ihe,appllcauon n a
mvlsbns

Conlrol

Lt s
ulé’nom & 24 CFR e
-_Nahonal Envimnmemal{m

Policy “Act.

eordancewim§5815 aiq

: LeadBasedFamL :
ntal Review |

(gm) maruuwm«ds!nd

s TR




CALL 505.823.3200 FOR MORE INED

Wite

Albuguerque]

NELE & ] EAD £

ournal

ELRT BUOUERDU

abglournal.icom EQUAL




’I‘HUBSDAY AUGUST 25, 2016

C_5

ﬁﬂﬂl@ﬁ

Gm’ll.egak

| Hon-Gort leggls

e it echsg
estadé"dé“Nuevo Mélhc “de habk- |

Haclones * 307749030/d=Sanla Fe.
thirail, Santa FeINieVoiMéxico. La
 Riblcacion” dalacaldiénciaipuede
e

Dseﬂ

armentaciony propues
o0 ng"::s NMAC =
Deparla
de

Re

o

vﬁ;

las. serian oodlﬂear las ac-

(uale?g direcirices -~ de.

“[Reglamenacion ‘de WQEC, con

; na serle de adiclones,” modifica
e(y:uen quee al

Js S

aman

o lormato.

o

CoS manores e
de los

[ Reria ‘el Blkang, 1180]1
; so"ﬂm St FIandE?dee %am 5|
2102 Santa a'Fé, NMT8'7305. i

la"Ley de

p.

I RURCHASING. secmw
RFP'S/ABVERTISEMENTS.

Ia | EQUI
2 2| RuLERs 5
la? péglna i

comiéidn. paraseridasignado co- | J
las). “El | 2

Nievoj éa‘u*%mmsggmess o] 7

w.n00c.org LINKJ-

A0 DIVISON OF
mmsromnous * HEAVY. | Fade

quest for P sposal Nurnber:
_.F_F_'i.ﬁ. 4000-

"ﬁl iMM,!‘,S“R sdunon

lﬂad
eaﬁ'*ﬁex NMSA 1978, | compaseing
?a ﬁésua, R ﬁw

' ﬁe'é’?é( ?(ﬁ)m

"a"iﬂgif"

w;f

[Vouhers reques

H

|0l the pro
years. AHA wnll

Regu
983, Pledse refe fer-to
tions for a_col

| | pogan

VASH I

' AHAmseraslhe t,atllsmfe
discretion, o r:’veggha

proposals
| ies%and to reject _(_g.gonlormmg.
“|'non-responsive, or coritionat, proz3j:
fgu applications - submitied
7 PB
i due by712:00 noon Seﬁtember.a,
5016, Late pmﬁsals
markswill not

] And Eslocin Dep

HAlb uerque Housin

4840 Universt
Albuquerque M.87106

Aﬂ:ﬁque:meaHousmg Atithori-

WP"M
*ls

106
1g selecled by AHA for. ﬂ.bmif
1o HUD is no guarantes’ thal

e& date of HUD’s
INTE- lsNovember 20163

ices. InLa nondlsa'hnlm

‘award:some ot ‘all ofithe-

i
&
2 initlal l’e‘tm

#s
ged lﬁlslerame"PB
Odé 0'!

irrepl}é%-

VASH vouchers:are

amapted

“%%‘L‘Xf,‘"

des7its pmgmms and serv-

tStateEol New Maxico, at which -
ﬂme%ﬁll sl latihe highest and
est bidder for Gash’In lawful cur:
rericy of - the United] Stales of :
“America, the  Property 1o’ pay:

penses of sale, and fo

SHE LJud’“em granted WELLS' FAR-

iGO BANK, NA:which was subse-

assigned t"Bayview t.pan

Eﬁ& m
Tthersin
any.and all
pal ; easemenis.

ialfmwﬁed ‘andlunrecorded liens.

i

no:dl:s n(:ised tg:‘lg. and all "'-..
corded.and unrecorded special'as-
Esessmems and taxesﬂﬁaste%% be -

e asBany\m mee Al
attormneys, etlinder-
Gned Speaal Masler,%d’ sdalm all =

o a] H;e’ﬁale taltas the pﬁu
on,

EN

fas is, In"its "present. col
sub]ggt lo_the “ valuation “of ‘1he

gfg‘pa fly by the Counly Assemf
asreal or ‘personal ‘property, affix-

hum of any. mobile or_manufac-
dtiredihome to'tfie land¥deaciiva-

home &ifthe properly, lfany. :

M ik

The, !envir"énmenlal contamination

ﬂ:%rﬂent ot ﬂs sxis&m Medicaid
gement information ; System

5] oush. me MMIS Re:

:mk

:lrgf' .‘_'l:enf.

%‘:fs"f%a

.Maaaiﬁmﬂr i Peomfactorwﬂ
thezedii

h¥and:
) -vendor, Landfthe ii
manage ent“’tl" *l}\hagéppoinled e of my

Lm’a

Banﬁﬁcam la persona.o ¢ erﬂdad
Ia;; el lestxgo (s) da"‘?é__

otéu'ﬂoo

‘”—"i‘%ﬂ?
na:

denlicar cada lesﬁg
] m_ﬂ-'ﬂ.ln

!murel texto de fas mudim—
6s| recomendadas para. el
eanﬂomgu!alompmpuesm

i
o Llstayconedarmdaslasaxpo-

pency;

REP | Pmmmn@t Manager
{Enic Candelaria,
rocuBmen! Manager
ewaeyad%B‘
D ent -5 \
i (a‘ﬁ%nﬂm <
1301 Siler Road, Buﬂding BaC.
SamaFe 87505 =
{Phone: (508) 4764007

’ch (505} 476-385!
iz %ana@stmm

i us

1ISSUANCE. umday Augus| 25

Fimtintaradtad In Ahlak

.gb | }:v
“*‘%zim -
L,..(&!P'

ﬂgﬁ“

l rnul- e E
ﬁﬁmumplei HIFTEEN
i (TRICTEB

g

- :.. - As
: s;-TGwN ESIGNATED :ON
THE U\T50F - SAIDESUBDIVE:
ssou nTle’B’im Eomcsiop

: lhs’iplghest and ém?’ ddergfof

in lawfol curtency
| ed’ Staus of Armiaricazlha Prope
nses of sa!e. and’to’ cumency

r&wan;;,%;l.TEHAse AKENOTICE
mwmnﬁk Gt |
M

wﬂhmsﬂawa

kno : fl;
"ralé"s,’?*NMmm‘?amr ore;
ly dascribed as‘saﬂ’ e e

: NUMBEREDE
cw oggme’n

?ﬁ%m

,-. OCOU
E ERORERTY, De-
design

rggoseﬂ

OT |/
NINE -(48)
AT; OF&LOMA DE:
AUSUBDIVISION  IN

msﬁsm 15

theZFudgmert  granled

i ;E_‘:urake emmea

& 1
i

i

010,/ Box 515263 Atbug
mwuuoxlnspub
118 '8/25/2016

PAN,LS OF.

m smmonly. | fenc SE
Angeliggad Cor-, .‘maflhe above-entitied Co :
c-iing appdnmdgme nmyﬂisdedgn

COUNT»Y. "NEW Col

the Ui |

olallons con%‘ul%n o mg W
L‘S‘{’?}NOQGE %RTHER %Il\ll;

foperty. subjecht#'

s
PURCHASERS
‘Aovi ssnj%;o _
TIONOF THESTITLE: ANDETHE
CONDITION;OF;THE PROPERTY.
/A | ANDSTO.CONSULTATHEIR OWN
ATI’OHNEY BEFORESBIDDING:
By; fobert A, D5yle, Special Mas-
o clo Legil{rocss Ne’mﬂg“l;i

}
(1) “month  ight
e | L

263 Abuau
87181 S0SAT7A13 1

NM-14~
718

et @%ﬁvﬁi
S SANCHEZTICKELL -~

malter

‘»'r}im 16 e“pclihmargtolsell hasoxder_%d
me to sel the TEal propery,(the *P-

st Son disn

AINATIONAL BANK- | pensesfof




BID NO. 16:08-1556LE

61 | PRE-PROPOSAL CONFERENGE:

NM- 2:00:5:00 MST:
o |t ot i)

ibl- | Wednesday, Seplember 7, 2016 at
no | HSD's" ASD Large Conference
e | Room, 1474 Rodeo Fid., Santa Fe,

fito | AFP'SIADVERTISEMENTS | Special
y:| Joumnal: August 25, 28, 27,2016 | .

130

ber 2, 2016 81 12:00 noon.

i Esict o

*° | PAOPOSAL GO TO THIS WES- | in of
aHLSRE

& | Jourmat: Augus 25,26,27,2018._ | S "o

| deumat At 25,26 272018 |

51526 Albuquerque, NM |
81 505-417-4113 1 NM-15-
| 182016 g2sete 12016 8| GAUNA, HUSBAND
ng | Joumal: Augus 18, 25, Seplember | GAUN

el -

JUD 1DSPub #0113269 &/ |/

~ {SALETHE. F-NEW MEX- |
{Ico.COUNTY- OF A

ico. F. SANDOVAL
| THIRTEENTH  JUDICIAL DIS- | the
TRICT 'WELLS FARGO. BANK. | to sl
NA, Plaint, vs. No. DARSCV: | pe
417 MARCUS S | by, N
EPPERSON, IF LIVING. IF DE- | as.

g
a

&
3,

=)
S

QE_
228

: :
Beg
i

fg3=

;%’?

3
?;
£
g

% H

5t

2

g
:
i
e
By

g
-

BE
g ost
?

2

53

i

B
28

4

2

-
=2

o

i)

g

&
2
~738

3

55

:

- et
Eggg o

0

i o




