STATE OF NEW MEXI CO

WATER QUALI TY CONTROL COWM SSI ON
1190 ST. FRANCI S DRI VE

POST OFFI CE BOX 26110

SANTA FE, NEW MEXI CO 87502

GUI DELI NES FOR
WATER QUALI TY CONTROL COWM SSI ON REGULATI ON HEARI NGS
(Approved Novenber 10, 1992; Anmended June 8, 1993)

PART |
GENERAL PROVI SI ONS

101. SCOPE. - - These guidelines govern the procedures to be
followed by the Conmission, and by participants before the
Commi ssion, in connection with all rul emaki ng heari ngs.

102. PURPCSE. - - The purposes of these guidelines, are:

A to encourage participation in the hearings conducted by
the, Comm ssion for the pronul gati on of regulations;

B. to nmake possible the effective presentation of the
evidence and points of view of parties and nenbers of the general
publ i c;

C. to allow all interested participants a reasonable
opportunity to submt data, views, argunents orally or in witing;
and

D. to assure that Comm ssion hearings are conducted in a fair
and equitabl e nanner.

103. DEFINITIONS. - - As used in these guidelines:

A "Adm ni strative Secretary" nmeans the Departnent enployee
desi gnated by the Secretary of Environment to provide staff support
to the Conm ssion;

B. "Commi ssion" means the Water Quality Control Conmm ssion;

C. "constituent agency" neans any or all agencies of the
state defined as such under the Water Quality Act, Sections 74-6-1
et. Seq., NWVBA 1978;

D. "Departnent” neans the New Mexico Environment Departnent;

E. "exhi bit" means any docunent or tangible item submtted
for inclusion in the Hearing Record;



F. "general public" includes any person attending a hearing who
has not submitted a notice of intent to present technical testinony;

G "Hearing O ficer" nmeans the person designated by the
Comm ssion to conduct a hearing under these guidelines;

H. "Hearing Record" neans:
1. the Transcript of Proceedings; and
2. t he Record Proper

l. "participant” nmeans any person who participates in a
rul emaki ng proceedi ng before the Conm ssion;

J. "person” means an individual or any entity, including
federal, state, and | ocal government entities, however organized,

K. "petitioner" nmeans the person who petitioned the
Commi ssion for the regulatory change that is the subject of the
heari ng;

L. "Record Proper"” nmeans all docunents related to the hearing
and received or generated by the Comm ssion prior to the beginning,
or after the conclusion, of the hearing, including but not linmted
to:

1. the petition for hearing and any response thereto;
2. the m nutes (or an appropriate extract of the m nutes)

of the nmeeting at which the petition for hearing was considered, and
of any subsequent neeting at which the proposed regul atory change was
di scussed;

3. the notice of hearing;

4. affidavits of publication;

5. notices of intent to present technical testinony;
6. statenents for the public record;

7. the Hearing Oficer's report, if any;

8. post - hearing subm ssions, if allowed;

9. the audio tapes (or an appropriate extract of the
tapes) of the neeting(s) at which the Conm ssion deliberated on the
adoption of the proposed regul atory change; and

10. the Comm ssion's decision and the reasons therefor;
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M "regulation” nmeans any rule, regulation, or standard
prormul gated by the Commission and affecting one or nore persons
besi des the Commi ssion or the constituent agencies, except for any
order or decision issued in connection with the disposition of any
case involving a particular matter as applied to a specific set of
facts;

N. "regul atory change" neans the adoption, anendnent or
repeal of a regul ation;

O "t echni cal testi nony" nmeans scientific, engi neeri ng,
econom c or other specialized testinony but does not include |ega
argunment, general coments, or statenments of policy or position
concerning matters at issue in the hearing; and

P. "Transcript of Proceedings” nmeans the verbatim record
(audio tape or stenographic) of the proceedings, testinony, and
argument in the regulatory matter together wth all exhibits

proffered at the hearing, whether or not admtted into evidence,
including the record of any notion hearings or prehearing
conf er ences.

104. POVNERS AND DUTI ES OF COWMM SSI ON AND HEARI NG OFFI CER. - -

A COWMWM SSI ON. The Commi ssion shall exercise all powers and
duti es prescribed under these guidelines and not otherw se del egated
to the Hearing Oficer or the Admnistrative Secretary.

B. HEARI NG OFFI CER. The Comm ssion shall designate a Hearing
Oficer for each hearing who shall exercise all powers and duties
prescri bed or del egated under these guidelines. The Hearing Oficer

may be a nmenber of the Comm ssion. The Hearing Oficer shall
conduct a fair and inpartial proceeding, assure that the facts are
fully elicited, and avoid delay. The Hearing Oficer shall have

authority to take all neasures necessary for the nmintenance of
order and for the efficient, fair and inpartial consideration of
issues arising in proceedings governed by these qguidelines
i ncluding, but not limted to:

1. conducting hearings under these guidelines;

2. taking, admtting or excluding evidence, exam ning
wi tnesses and al |l owi ng post hearing subm ssions;

3. maki ng such orders as may be necessary to preserve
decorum and to protect the orderly hearing process; and

4. if requested by the Conm ssion, preparing and filing a
report of the hearing, with reconmendati ons for action.
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PART ||
DOCUMENT REQUI REMENTS

201. FILING AND SERVI CE OF DOCUMENTS. - -

A The filing of any document as required by these guidelines
shal | be accomplished by delivering the docunent to the
Adm ni strative Secretary.

B. Any person filing any docunent shall

1. provide the Admnistrative Secretary wth the
original and ten copies of the docunent; and

2. if the document is a notice of intent to present
technical testinony filed by any person other than the petitioner
serve a copy thereof on the petitioner.

C. Whenever these guidelines require service of a docunent,
service shall be nmade by delivering a copy of the docunent the person
to be served or by mailing it to that person. If a person is
represented by an attorney, service of the docunment shall be made on
the attorney. Service by mail is conplete upon nailing the docunent.

202. EXAM NATI ON OF DOCUMENTS FI LED. - -

A EXAM NATI ON ALLOWED. Subject to the provisions of |[aw
restricting the public disclosure of confidential information, any

person may, during normal business hours, inspect and copy any
docunent filed in any rul emaki ng proceeding before the Conm ssion.
Such docunents shall be made available by the Admnistrative

Secretary, as appropriate.

B. COST OF DUPLI CATION. The cost of duplicating docunents
shal | be borne by the person seeking copies of such docunents.

PART 111
PREHEARI NG PROCEDURES

301. PETITI ON FOR REGULATORY CHANCE. - -

A Any person may file a petition with the Comm ssion to
adopt, anmend or repeal any regulation within the jurisdiction of the
Conmmi ssi on.

B. The petition shall be in witing and shall include a
statement of the reasons for the regulatory change. A copy of the
proposed regul atory change, indicating any |anguage proposed to be
added or deleted, shall be included in the petition.
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C. The Conmm ssion shall determine, at a public neeting
occurring no later than ninety (90) days after receipt of the
petition, whether or not to hold a public hearing on the proposal
Any person may respond to the petition either in witing prior to
the public neeting or in person at the public neeting. The deni a
of a petition shall not be subject to judicial review.

D. If the Conmission determnes to hold a public hearing on
the petition, it may issue such orders specifying procedures for the
conduct of the hearing, in addition to those provided by these

gui delines, as nmay be necessary and appropriate to fully informthe
Commi ssion of the matters at issue in the hearing or control the
conduct of the hearing. Such orders may include requirenents for
giving additional public notice, holding prehearing conferences,
filing direct testinmony in witing prior to the hearing, or limting
testinony and cross-exani nation.

302. NOTI CE OF HEARI NGS. - -

A The Conmmi ssion shall give public notice of the hearing at
least thirty (30) days prior to the hearing. Public notice shall
include publication in at |east one newspaper of general circul ation
in the area affected by the regulation publication in the New Mexico
Regi ster, and such other neans of providing notice as the Conmm ssion
may direct or are required by |aw

B. The Commission shall mail the notice to persons who have
made a witten request to the Commission for advance notice of
regul atory change hearings and who have provided the comm ssion with
a mailing address. Requests for such notice shall be addressed to
the Administrative Secretary, and shall designate those areas of
Conmi ssion activity which are of interest.

C. Public notice of the hearing shall state:

1. the subject, including a description of the proposed
regul atory change, tinme, and place of the hearing;

2. the statutes, regulations, and procedural guidelines
governi ng the conduct of the hearing;

3. the manner in which persons nmay present their views
or evidence to the Conm ssion

4. the location where persons nmay secure copies of the
proposed regul atory change; and

5. if applicable, that the Conmission nmay nake a
deci sion on the proposed regulatory change at the conclusion of the
heari ng.



303. TECHNI CAL TESTI MONY. - -

A Any person including the petitioner, who intends to
present technical testinony at the hearing shall, no later than ten
(10) working days prior to the hearing, file a notice of intent to
present technical testinmony. The notice shall

1. identify the person for whom the wtness(es) wll
testify;

2. identify each technical w tness the person intends to
present and state the qualifications of that wtness including a
description of their educational and work background;

3. if the hearing wll be conducted at rmultiple
| ocati ons, indicate the location or | ocations at which the
wi tness(es) will be present;

4. summari ze, or include a copy of, the direct testinony
of each technical witness and state the anticipated duration of the
testinony of that w tness;

5. include the text of any recommended nodifications to
t he proposed regul atory change; and

6. li st and descri be, or attach, al | exhi bits
anticipated to be offered by the person at the hearing.

B. The Hearing Oficer may enforce the provisions of this
rul e through such action as he deenms appropriate, including but not
limted to exclusion of the technical testinmony of any w tness for
whom a notice of intent was not tinely filed. |If such testinony is
admtted, the Hearing Oficer nmay keep the record open after the
hearing to all ow responses to such testinony.

304. PARTI CI PATI ON BY GENERAL PUBLIC. - -

A Any nenber of the general public may testify at the
hearing. No prior notification is required to present non-technica
testimony at the hearing. Any such nenber may al so offer exhibits
in connection with his testinmony, so long as the exhibit is not
unduly repetitious of the testinony.

B. A nmenber of the general public who w shes to submt a
witten statement for the record, in lieu of providing ora
testinony at the hearing, shall file the witten statement prior to
the hearing, or submit it at the hearing.

305. LOCATION OF THE HEARING - - The Conm ssion shall hold hearings
on proposed regul atory changes of statew de application in Santa Fe,
and at other daces the Comm ssion may prescribe. The Comm ssion
may hol d hearings on proposed regul atory changes of
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| ocal application within the area substantially affected by the
proposal .

PART |V
HEARI NG PROCEDURES

401. CONDUCT OF HEARI NGS. - -

A The rules of civil procedure and the rules of evidence
shal | not apply.

B. The Hearing officer shall conduct the hearing so as to
provi de a reasonable opportunity for all persons to be heard w thout
maki ng the hearing unreasonably |engthy or cunbersonme or burdening
the record with unnecessary repetition. The hearing shall proceed as
fol |l ows:

1. the hearing shall begin with an opening statenent
from the Hearing Oficer. The statement shall identify the nature
and subject matter of hearing and explain the procedures to be
f ol | owed;

2. the Hearing Oficer my allow a brief opening
statenent by any person who w shes to nake one;

3. unl ess otherwi se ordered, the petitioner shall
present its case first;

4. the Hearing Oficer shall establish an order for the
testinmony of other participants. The order may be based upon notices
of intent to present technical testinony, sign-in sheets and the
availability of wtnesses who cannot be present for the entire
heari ng;

5. if the hearing continues for nore than one day, the
Hearing O ficer shall provide an opportunity each day for testinony
from nenbers of the general public. Menbers of the general public

who wi sh to present testinony should indicate their intent on a sign-
in sheet;

6. the Hearing Oficer my allow a brief closing
argunment by any person who wi shes to nmake one; and

7. at the close of the hearing, the Hearing Oficer
shall determne whether to keep the record open for witten
submittals in accordance with Section 405. If the record is kept
open, the Hearing O ficer shall determ ne and announce the subject(s)
on which such submittals will be allowed and the deadline for filing
the subm ttals.

C. If the hearing is conducted at nmultiple |ocations, the
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Hearing Oficer may require the petitioner's witnesses to sumuarize
their testinony or be available for cross-examnation at each
| ocati on. QO her participants are not required to testify at nore
than one location, and the Hearing Oficer may prohibit a wtness
fromtestifying at nore than one | ocation

402. TESTI MONY AND CRCSS EXAM NATION. - -

A Al testinony will be taken under oath or affirmation which
may be acconplished in mass or individually.

B. The Hearing Oficer shall admt any relevant evidence,
unless the Hearing Oficer determnes that the evidence s
i nconpetent or unduly repetitious.

C. Any person who testifies at the hearing is subject to
cross-exam nation on the subject matter of his or her direct
testinony and matters affecting his or her credibility. Any person
attending the hearing is entitled to conduct such cross-exam nation
as may be required for a full and true disclosure of matters at
issue in the hearing. The Hearing Oficer my I|imt cross-
exam nation to avoid harassnent, intimdation, needless expenditure
of time or undue repetition.

403. EXH BITS. - -

A Any person offering an exhibit shall provide at |east an
original and ten copies, plus a reasonable nunber of additiona
copies for persons attending the hearing.

B. Al'l exhibits offered at the hearing shall be marked with a
designation identifying the person offering the exhibit and shall be
nunmber ed sequenti al ly.

C. Large charts and diagrans, nodels and other bul ky exhibits
are di scouraged. If visual aids are used, |egible copies shall be
submtted for inclusion in the record.

404. TRANSCRI PT OF PRCCEEDI NG - -

A Unl ess specified by the Conmi ssion, a verbatim transcript
shall be made of the hearing. The cost of the original Transcript
of Proceedi ng and of providing a copy for each Comm ssion nenber and
t he Comm ssion counsel shall be borne by the petitioner.

B. Any person may obtain a copy of the Transcript of
Pr oceedi ng. It shall be obtained directly from the court reporter
or, if no reporter was enployed, the Adm nistrative Secretary. The
cost of the Transcript shall be paid directly to the source.
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405. POST HEARING SUBM SSIONS. - - The Hearing Oficer may allow the
record to remain open for a reasonable period of tinme follow ng the
conclusion of the hearing for witten subnission of additional
evi dence, comments, argunents, and proposed statenents of reasons.
The Hearing Oficer’s determnation shall be announced at the
concl usion of the hearing. In considering whether the record wll
remain open the Hearing Oficer shall consider the reasons why the
material was not presented during the hearing, the significance of
the material to be submitted, and the necessity for a pronpt
deci si on.

406. HEARING OFFICER' S REPORT. - - If the Commission directs, the
Hearing Oficer shall file a report of the hearing. The report
shall identify the issues addressed at the hearing, explain the

testinmony and nake a reconmendation for Comm ssion action and shall
be filed with the Adm nistrative Secretary within the tine specified
by the Comni ssion. The Administrative Secretary shall pronptly
notify each participant that the Hearing Oficer's report has been
filed and shall provide a copy of the report upon request.

407. DELI BERATI ON AND DECI SION. - -

A If a quorum of the Comm ssion attended the hearing, and if
the hearing notice indicated that a decision mght be nade at the
concl usion of the hearing, the Conmi ssion nmay inmediately deliberate
and make a deci sion on the proposed regul atory change.

B. If the Conmssion does not reach a decision at the
conclusion of the hearing, the Adm nistrative Secretary, follow ng
receipt of the Transcript, wll pronptly furnish a copy of the

Transcript to each Conmssion nenber that did not attend the
hearing, and if necessary, to other Comm ssion nmenbers, Comm ssion
Counsel and the Hearing Oficer. Exhibits provided to those persons
at the tine of the hearing need not be supplied again.

C. [f, during the course of its deliberations, the Conmm ssion
determines that additional testinmony or docunentary evidence is
necessary for a proper decision on the proposed regul atory change,
the Comm ssion may, consistent with the requirenents of due process,
reopen the hearing for such additional evidence only.

D. The Conmission shall issue its decision on the proposed
regulatory change in a suitable format, which shall include its
reasons for the action taken.

E. The Commission’s witten decision is the official version
of the Conmi ssion action, and the reasons for that action. O her
witten or oral statenents by Commi ssion nenbers are not recognized
as part of the Conmission’s official decision or reasons.
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408. NOTICE OF COMM SSION ACTION. - - The Administrative Secretary
shall provide notice of the Commission’s action to each of the
participants, and to all other persons who have nade a witten
request to the Comm ssion for notification of the action taken.

PART V
APPEALS AND STAYS

501. APPEAL OF REGULATIONS. - -

A Appeal of any regul atory change of the Conmm ssion shall be
taken to the Court of Appeals within thirty (30) days after the
regulation is filed in accordance with the State Rul es Act.

B. The appell ant shall serve a copy of the Notice of Appeal on
t he Conm ssion and on each partici pant.

C. The appellant shall be responsible for preparation of a
sufficient nunber of copies of the Hearing Record at the expense of
appel | ant .

D. The filing of an appeal shall not act as a stay of the
regul at ory change bei ng appeal ed.

502. STAY OF COWM SSI ON REGULATI ONS. - -

A The Conm ssion nmay grant a stay pending appeal of any
regul atory change pronul gated by the Comm ssion. The Conm ssion may
only grant a stay if a notion is filed, a hearing is held and good
cause i s shown.

B. In determning whether good cause is present for the
granting of a stay, the, Comm ssion shall consider:

(D the likelihood that the novant will prevail on the
merits of the appeal;

(2) whether the noving party will suffer irreparable harm
if a stay is not granted;

(3) whether substantial harm will result to other
i nterested persons; and

(4) whether harmw || ensue to the public interest.
C If no action is taken within ninety (90) days after filing
of the motion, the Comm ssion shall be deened to have denied the
notion for stay.
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PART VI
M SCELLANEQUS PROVI SI ONS

601. LI BERAL CONSTRUCTION. - - These guidelines shall be liberally
construed to carry out their purpose.

602. SEVERABILITY. - - If any part or application of these
guidelines is held invalid, the remainder of these guidelines, or
their application to other persons or situations, shall not be
af f ect ed.

603. SAVI NGS CLAUSE. - - These guidelines do not:

A apply to any rul emaking hearing for which notice has been
given prior to the effective date of these guidelines; nor

B. affect any regulation promulgated prior to the effective
date of these guidelines, except for any anendnent, supersession, or
r epeal thereof requested after the effective date of these
gui del i nes.
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