H$3:1147. _ Mr. Eastep also refuteds Ms. Travers’s recommendation of using an

alternative approach to the Proposed Rule, including requiring variances for any exceedance of

ground water quality standards at a place of withdrawal of water for present or reasonably
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foreseeable future use. Ms. Travers asserts that her approach would not impose overly
burdensome restrictions on industry. Mr. Eastep testifieds that the copper mining industry needs
reasonable certainty regarding permitting requirements to justify the high level of investment in
exploration and mine development costs. Investments in mine exploration, development and
expansion run-ntecan cost in the hundreds of millions of dollars. That is why permitting
requirements should be transparent, readily ascertainable by the engineers responsible for
designs, and not be subject to changing regulatory requirements or individual preferences.
Ground water impacts from copper mining are virtually unavoidable, so variances likely would
be required for any future copper mines. Consequently, the approach proposed by Ms. Travers
would discourage exploration for minerals and the development of future copper mines in New
Mexico. Moreover, while Ms. Travers’ proposed approach likely would require variances for
virtually all new and existing copper mines, this has not been the practice under the existing
regulatory program, under which variances have rarely been required, even for permitting of
unlined copper mine facilities. Indeed, requiring variances in virtually all circumstances would
defeat the purpose of adopting rules with very detailed and specific requirements, as the variance

process would eliminate the relative certainty provided by those rulesrend. aNumerous variance

proceedings also would drain the Department s resources-negetiatins—variance-conditions-and
preparing-for-and-partieipating-in-hearings. Thise proposed variance approach merely adds new

process burdens while not affecting the ground water protection requirements that would be
imposed under the PrepesedPetitioned Rule without the need for variances. Furthermore, nething

#-Ms. Travers® testimeny-indicates-that-shedid not investigated industry practices or considered

the feasibility of requiring liner systems for waste rock stockpiles and tailings impoundments or
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requiring compliance with ground water quality standards inside an open pit in recommending

changes to the PropesedPetition Rule. See Eastep Rebuttal at 10-11,

+54:1148. __Mr. Grass also refuteds Ms. Travers’s testimony that the Proposed Rule
does not require that site specific conditions be considered in determining a variance, and that
site specific review provides additional ground water protections. The RrepesedPetitioned Rule
requires consideration of site specific conditions in a number of locations, including by an
engineer designing the facility, in determining monitoring well locations, and in designing
seepage collection and interceptor well systems, asif required. The RropesedPetitioned Rule
specifically states that site specific conditions must be evaluated as part of any design. No
design can be strictly prescriptive as site conditions change even within a single mining facility.
See Grass Rebuttal at 6-7.

44-55-1149.  Mr. Scott rebutteds Ms. Travers’s testimony regarding hethe
PropesedPetitioned Rule’s consideration of site-specific conditions as-reeded-to provide
additional ground water protections. Mr. Scott testified that the Proposed Rules required
consideration of site-specific conditions by an engineer designing the facility, in-evaluating and
selecting monitoring well locations, and is-designing seepage collection and interceptor well
systems as required. Mr. Scott testifies Site-specific evaluations are best left to the design
engineer, who must also comply with NMOSE regulations when designing tailing
impoundments. See Scott Rebuttal at 4.

4+4+56:1150.  The Commission finds that the Water Quality Act authorizes the
Commission to grant a variance from the Commission’s regulations following a public hearing.
The Act does not allow the Commission to grant a variance from the Act. Variances sought in

the past have been from the Commission’s existing regulations. Following the adoption of the
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+159:1152. __The Commission finds that the verianee-appreach-advoeated-by-the-parties

3variance proceedings demand substantial resources from NMEBthe Department and permit

applicants, and the testimony as a whole does not identify the likelihood of a different outcome if

a variance process is used versus application of the CepperMinePetitioned Rules. As-Me-
H66:1153. __The Commission finds that the Fyrene-Settlementwhilecontemplating

MinePetitioned-Rules—Censeguentlythe-Commission-finds-that-the terms of the Tyrone

Settlement do not preclude adoption of the Ceppes-MinePetitioned Rules without the variance

provision.

+464-1154. _The Commission finds that it has the authority to adopt the Copper
MinePetitioned Rules as proposed by NMED with provisions clarifying how the standards of
20.6.2.3103 apply with respect to copper mine facilities, and that the Commission is not

precluded from adopting these rules as argued by the Attorney General, GRIP/TRP, Amigos

Bravos, and Mr. Olson.

H62:1135.  NMED meakesmade no changes to 20.6.7.31 NMAC in the Proposed Final

Rule.
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. . . 7/
Copper-MinePetitioned Rule, to the extent that the Copper Mine Rule supersedes the existing

regulations. most variances for copper mines wewld-be-fromare expected to seek relief from the
requirements of these #Rules, netand to a lesser extent from the existing regulations. These
Gopper-MinePetitioned Rules establish clearer guidance, compared to the existing regulations,
regarding the application of and measurement of compliance with the standards of 20.6.2.3103
NMAC. The Copper-MinePetitioned Rules also contemplate the possibility of variances, but

would utilize the existing regulations, 20.6.2.1210.-NMAE for variance petitions.

4+458:1151. _ The Commission finds that the Copper MinePetitioned Rules allow for a

public process regarding permits issued under these rRules. Under 20.6.7.10 and 20.6.7.3108,
the public will receive at least two public notices regarding permit applications and draft permits.
The public can comment on the applications and draft permits, can request a hearing, and can
present evidence. The public can appeal a permit to the Commission. As discussed above with
regard to 20.6.7.10.J, the Copper Mines Rules acknowledge the prohibition in section 74-6-3(E),
and a contention that a permit has been issued in violation of this prohibition could be raised in
comments, at a hearing, and in an appeal to this Commission. Consequently, the Commission
finds that the opportunity for the public to be heard will not be sacrificed if the Commission does

not adopt the proposed variance section.
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4631156, Based on the weight of the evidence, the Commission hereby declines to
adopt the variance provisions proposed by the-Mr. Olson and the Attorney General and, instead,
adopts 20.6.7.31 as reserved svhiehthat is proposed by NMED in the Proposed Final Rule.

20.6.7.32 — Reserved [Variance Hearingsl: «- - - -{ Formatted: Indent: First line: 0.5" )

H64:1157. _ NMED proposeds to reserve 20.6.7.32 for future rulemaking changes. «- = - { Farmatted: Indent: Left: 0", First line: 0.57 )

See Petition, Attachment 1 at 34; and-Amended Petition, Attachment 2 at 37.

H65:1158. __Mr. Olson ebjeeted-ebjeetsobjected to reserving 20.6.7.32 and, instead,
proposeds an entire new subsection dealing with variance hearings. See WCO Exhibit 3 at 50-.

+H66-1159. _The Attorney General propesed-propesesproposed the same new

subsection dealing with variance hearings. See NMAGAG Exhibit 2 at 38.

+467:1160. __ For the reasons set forth above in-deating-withregarding 20.6.7.31, the

Commission finds that 20.6.7.32 is unnecessary.
. +H68:1161. __Based on the weight of the evidence, the Commission hereby declines to
adopt the provisions on variance hearings proposed by the-Mr. Olson and the Attorney General
and, instead, adopt 20.6.7.32 as reserved whiehthat is proposed by NMED in the Petitioned Rule,
Amended Rule, and Proposed Final Rule.
20.6.7.33 — Closure Reqguirements for All Copper Mine Facilities:

Section Overview

+469:1162.  Under the Copper Mine Rule, all leached rock, waste rock, and tailings

stockpiles will be closed consistent with requirements for slope stability, surface re-grading,
cover systems, closure water management and treatment, and closure monitoring and

l maintenance. See Brown Direct at 39-40.
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+70:1163.  Seepage control is at the heart of the PetitionedCopper Mine Rule’s post-
closure groundwaterground water protection system. bylt limitings discharge from the closed

mine facilities to rates that protect greundwaterground water of the state for potential future use

as domestic and agriculture water supply and surface water recharge. See Brown Direct at 32.

+#=1164.  Store-and-release cover systems achieve seepage control by storing

infiltrating precipitation water and releasing the stored water over time to the atmosphere by

evaporation and plant evapotranspiration. See Brown Direct at 32.

721165, At closure, water management in open pits will minimize the potential to
cause an exceedance of applicable water quality standards using the following methods: (1)
under 20.6.7.33(D)(1), if the pit will form an evaporative sink after closure, the
greundwaterground water quality standards of 26.6.2.3103-PMAE do not apply within the areas
of open pit hydrologic containment; and (2) under 20.6.7.33(D)(2), if water within the pit is
predicted to flow_from the open pit into greundwaterground water and the discharge from an
open pit may cause an exceedance of applicable standards at monitoring well locations, then the
open pit shall be considered a flow-through pit and the open pit water quality must meet
groundwaterground water standards or the open pit must be pumped in order to create an area of

open pit hydrologic containment. See Brown Direct at 43.

++73:1166. __ Post-closure protection of greundswaterground water is achieved by

making the closed open pit a greundwaterground water sink, either by evaporation or by

pumping. This protection will be effective. See Brown Direct at 43.
+74:1167.  The PetitionedCopper Mine Rule requires the following design for all

store-and-release covers: (1) the material for the cover must be earthen, sustain plant growth,

and be erosion resistant pursuant to 20.6.7.33(F)(1); (2) the thickness of the cover must be a
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minimum of 36 inches pursuant to 20.6.7.33(F)(1); and (3) the cover must store water within the
fine fraction within certain percentages of precipitation during certain periods. See Brown Direct
at 33.

+H-75:1168. _ Approximately 21 inches of material no coarser than silty sand and gravel
is needed to provide the required water storage for typical New Mexico copper mine covers. The
cover also requires some admixture of coarser material to ensure erosion protection. The
combined material is consistent with the Rule’s minimum requirement for 36 includes minimum
of total cover thickness. See Brown Direct at 33-34.

+76:1160. _ Store-and-release covers applied to the top and sides of waste rock
stockpiles provide good protection against infiltration in arid and semi-arid environments. When

constructed in New Mexico in accordance with Rule, store-and-release covers will limit flow

through waste rock piles to less than 0.2 inches per year. See Brown Direct at 34-38.
HFE1170.  Under 20.6.7.33(K), all other copper mine units except leach stockpiles,

waste rock stockpiles, tailings piles, and open pits will be closed by site cleanup and cover, if

applicable. Closure of the remaining copper mine units by removal or covering of materials

containing materials with the potential to cause greundwaterground water exceedances of

standards will be protective of greundwaterground waler. See Brown Direct at 43.

20:6.7.33 — Closure Requirements for Al Copper Mine Facilities:

+178:1171.. NMED proposeds 20.6.7.33.A, E, G, H, K, L, and M in the Petitioned

Rule which deals-withsets forth closure requirements for copper mine facilities. See Petition,

Attachment 1 at 34-37.
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791172, NMED presenteds evidence to support 20.6.7.33 through the testimony of
AdrianMr. Brown, wherein he discusseds the effectiveness of post-operational

greundwaterground water protection. See Brown Direct at 32-44.

+H-86-1173. __Freeport supporteds 20.6.7.33.A, E, G, H, K, L, and M in the Petitioned
Rule through testimony femof Thomas Shelley. See Shelley Direct at 11-37.

14841174, _NMED made no changes to 20.6.7.33.E, G, K, L, and M in the Amended
Rule. See Amended Petition, Attachment 2 at 38-40.

++82:1175. __NMED made changes to 20.6.7.33.A and H- in the Amended Rule. See
Amended Petition, Attachment 2 at 37-39.

+83-1176. __The Commission finds that 20.6.7.33.A, E, G, H, K, L, and M in the

Petitioned Rule and Amended Rule are undisputed because Freeport, the Attorney General,

GRIP, TRP, Amigos Bravos, and Mr. Olson did not propose alternative rule language. See
. Freeport NOI; AGMNMAGAG Exhibit 2 at $2-5738-41; AB Exhibit 1 at 38-41+52-57; Kuipers
Attachment 2 at 38-42; WCO Exhibit 3 at 50-54.

H84:1177. ___In the Proposed Final Rule, NMED ssakesmade changes to 20.6.7.33.A,
<E, -F, G- and -H to change the terminology regarding facilities and units and to correct
typographical erros.

H85-1178.  Based on the weight of the evidence, the Commission hereby adopts

20.6.7.33.A,E, G, H, K, L, and M as set forth in the Proposed Final Rule.

Subsection B_ o __* s - | Formatted: Font: (Default) Times New Roman
b ‘[ Formatted: Indent: First line: 0.5" j
1H-86:1179.  NMED proposeds 20.6.7.33.B in the Petitioned Rule which desals ** -~ { Formatted: Indent; Left: 0", Fistfine: 0.5° )

withaddresses closure requirements for slope stability. See Petition, Attachment 1 at 34,
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STATE OF NEW MEXICO
BEFORE THE WATER QUALITY CONTROL COMMISSION

In the Matier of
PROPOSED AMENDMENT TO
20.6.2. NMAC (Copper Rule) WQCC No. 12-01(R)

WRITTEN RESPONSE TO PETITION FOR RULEMAKING

Freeport-McMoRan Chino Mines Company, Freeport-McMoRan Tyrone Inc. and Freeport-
McMoRan Cobre Mining Company (collectively referred to as “Freeport-McMoRan"), through
their undersigned attorneys, submit this written responsé to the Petition to Adopt 20.6.7 and 20.6.8
NMAC and Request for Hearing (“Petition™) filed by the Environment Department in this matter.
This response is submitted in accordance with the Guidelines for Water Quality Control
Commission Regulation Hearings (“Guidelines™), section 301.C and the Revised Schedule for
Development of Copper Regulations approved by the Commission on September 11, 2012
(“Schedule™).

Freeport-McMoRan supports the Department’s request to set a hearing on the Petition to
commence on January 8, 2013. This is the hearing date set forth in the Schedule. Also, under the
Guidelines, “[t]he Commission shall designate a Hearing Officer for each hearing who shall
exercise all powers and duties prescribed or delegated under these guidelines.” After formally
establishing the hearing start date, Freeport-McMoRan recommends that the Commission
immediately designate a hearing officer to hold a pre-hearing conference, and to establish a pre-
hearing schedule for the filing of written direct testimony and supporting exhibits, consistent with
section 104.B of the Guidelines.

Although motion practice is not addressed in the Guidelines, at least one motion has already
been filed in this matter. Freeport-McMoRan suggests that it would be appropriate for the Hearing

Officer to include in a scheduling order a process and timeframe for the filing of motions and

EXHIBIT G
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requirements under the Clean Water Act. Existing regulations do not mandate specified

L U’ormat:ted: Font: Italic

engineering design requirements. See Eastep Directat40-41. o

$13-808. The Commission finds that 20.6.7.23.A(2) is undisputed because none of the
Parties provide alternative rule language for NMED’s proposal.

814-809. NMED makes no changes 20.6.7.23.A in the Amended Rule, See Amended
Petition, Attachment 2 at 24-25. See Brown Rebuttal at 1-13.

845:810. NMED makes no changes to 20.6.7.23.A in the Proposed Final Rule.

$16:811. Based on the weight of the evidence, the Commission declines to adopt the

changes to the provisions of 20.6.7.23.A and A(1) and, instead, adopts 20.6.7.23.A, A(1),
A(1)(a). and-(b). and (c), A(2), and A(2)(a) through (e) as set forth in the Proposed Final

Rule.

Subsection B ~ Construction

847812, 20.6.7.23.B in the Petitioned Rule provides for construction requirements for new

and existing pipeline and tank facilities. See Petition, Attachment 1 at 23-24, L _ .- | Formatted: Font: Italic

818:813. Freeport’s supports.20.6.7.23.B through the testimony of Tim Eastep, whereby

Mr. Eastep asserts that existing pipelines are not subject to Section 23 if they are working.
These existing pipelines and tanks are subject to inspection every ten years in accordance
with the Steel Tank Institute standards and guidelines. Current practice does not specify
inspection requirements and thus this represents increased protections. See Eastep Direct at
41-42.

’ 849:814.  _ The Attorney General, GRIP, TRP, and Amigos Bravos basically propose similar

amendments to 20.6.7.23.B(2), whereby the phrase “located outside of the opeh pit surface
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drainage area” is deleted. See NMAG Exhibit 2 at 25; Kuipers,’ Attachment 2 at 27; and AB
Exhibit 1 at 37. None of the parties provide specific evidence as to why this provision should
be changed.

$20:813. The Commission declines to adopt these changes based on its acceptance of the
open pit surface drainage area as discussed elsewhere, Cross-relerence

824:816.. __ NMED makes no changes 20.6.7.23.B in the Amended Rule. See Amended
Petition, Attachment 2 at 25.

822.817. In the Proposed Final Rule, NMED changes the terminology regarding facilities

and units and, in 20.6.7.23.B(2), adds language alldwing the conditions of existing discharge

permits to be retained without being considered “additional conditions-” based upon languace

proposed by Mr. Olson. See Proposed Final Rule at 25.

€23-818, Based on the weight of the evidence, the Commission adopts 20.6.7.23.B-B:
and-B{2) in ifs entirety as set forth by NMED in the Proposed Final Rule.
Subsection C - Operational Requirements
824-819. 20.6.7.23.C in the Petitioned Rule provides for operational requirements for a
pipeline or tank system. See Petition, Attachment 1 at 24,

25:820. Freeport supports 20.6.7.23.C with limited additions. The testimony addresses

0

operational requirements for pipelines and tank systems and establishes the minimum
performance criteria for inspection and reporting. Historically, pipelines and tanks are
handled differently, and this section provides consistency and specificity. See Eastep birect
at pp. 42-43)

826:821. _ _GRIP, TRP, and Amigos Bravos propose the same amendments to 20.6.7.23.C(4)

and (5), whereby they completely delete the phrase “outside of permitted secondary
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containment systems or outside an area permitted for discharge” in 20.6.7.23.C(4) and

completely delete 20.6.7.23.C(5) dealing with semiannual reports of certain leaks and spills

___ .- Formatted: Font: Italic

$27-822. Freeport requests that 20.6.7.23.C(6) be amended by changing the word “tested”
to “evaluated” in the first sentence and “testing to “evaluating” in the second sentence.
Freeport maintains that such changes are appropriate because integrity testing implies
pressure testing and there are other methods used to evaluate pipeline integrity. Thus an

operator would have flexibility to utilize all methodologies. See Eastep Direct at pp. 42-43.

l $28.823. NMED makes one substantive change to 20.6.7.23 in its Amended Petition,
whereby 20.6.7.23.C(4) is amended to require reporting and correction under Subsection H

0f'20.6.7.30 NMAC for certain leaks ar spills from a pipeline or tank system in certain areas.

- —[ Formatted: Font: Italic

See Amended Petition, Attachment 2at 25. o o

829:824. NMED’s change to 20.6.7.23.C(4) set forth in its Amended Petition related to the

proposed changes from GRIP and Amigos Bravos dealing with 20.6.7.23.C(4) set forth in the

Petitioned Rule. PNeed-te-figure-out-whether GRIP-or-Amizes-Bravescommented-on

£30:823. NMED made limited changes to 20.6.7.23.A.C(4) striking “and”, “to the

department” and the reference to 20.6.2.1203 NMAC. Additionally, they inserted “and

corrected” and referenced a different section 20.6.7.30. The corrections were viewed as non-

- - - { Formatted: Font: ltalic

Petition, Asattachment 2 at 25.
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831:826. ___ _In the Proposed Final Rule, NMED accepts the change from “testing” to

“evaluation” recommended by Mr. Eastep: And makes other non-substantive changes to

20.6.7.23.C
$32:827. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.23.C

in its entirety as set forth by NMED in it Proposed Final Rule. and-GE 23335554630

20.6.7.24 — Requirements for Open Pits:

Section Overview
833-828. This section addresses the requirements for open pits. As discussed hereinabeve,

the parties do not dispute that open pit copper mining should be allowed under the Copper

Mine Rule. JEGIFE} L L _ B i . - { Formatted: Not Highlight
834.829. Johnivs: Brack and Lynnd4s- Lande describe open pit copper mining -operations.

See Brack Direct at 1-31 and Lande Direct at 2-10. Ms. Lande and Mr. Brown describe how

water contaminants are produced in open pits, and how open pits hydraulically contain

contaminants in their direct testimony. SeefGHFE}-Lande Direct at 6-10— ands Brown . —-{ Formatted: Not Highlight

Direct at 11-12.

833:830. NeilM#= Blandford describes the hydrology of open pits in detail in his direct

testimony. See Blandford Direct at 10-11 and 19-25 JEHFE} . - - { Formatted: Not Highlight

Subsection A—Operational-Reguirements
$36:831. _ Section 20.6.7.24.A in the Petitioned Rule sets forth the operational requirements

for open pits, as applicable. See Petition, Attachment 1 at 24.
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83%:832. ___ NMED presents evidence in support of 20.6.7.24 through Mr. Brown, who

testifies that the walls of the open pit and materials located within the open pit surface
drainage area typically have the potential to cause groundwater pollution. In order to deal
with the potential pollution, the Copper Mine Rule provides a system of controls that allows
flows of water to the open pit where there is generally no gravitational escape. In addition,
the Copper Mine Rule requires collection and appropriate management of the water influent
to the open pit, pursuant to a NMED-approved water management plan, which does not allow
discharge of water in excess of standards at locations of present or potential future

use. Accordingly, Mr. Brown testifies that the requirements of 20.6.7.24.A meet technical
requirements for groundwater protection. See Brown Direct at 11-12.

l 838:833. Freeport supports 20.6.7.24.A(2) through the testimony of Lynn Lande, wherein
she states that when practicable, water shall be diverted away from the open pit to reduce
impacts. See Lande Direct at 8.

' 839-834. Freeport supports 20.6.7.24.A(3) through the testimony of Lynn Lande, wherein
she states that impacted water must be managed in accordance with a water management plan
to prevent migration. See Lande Direct at 8-9.

# £40-835. Freeport support 20.6.7.24.A(4) through the testimony of Lynn Lande. See Lande
Direct at 10. In addition, Freeport supports 20.6.7.24.A(4) through testimony from Neil
Blanaford, wherein he states that during operation of an open pit, the standards of 3103
should not apply, which is logical since that water is hydrologically contained and managed,

l thus impacted water does not migrate. See Blandford Direct at 19-25~.
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841836, GRIP and TRP suggest inserting the language “open pits shall be designed and
managed to prevent pollution of ground water above applicable standards” into-seetion
20.6.7.24.A. See Kuipers, Attachment 2 at 28.

842:837. The Commission finds that this proposed language by GRIP and TRP for
20.6.7.24.A is net inappropriate because Mr. Kuipers does not identify any available
technology, and adoption of this language could prohibit open pit mining, considering the -
testimony of Mr. Brown and Ms, Lande. \

l $43-838. GRIP and TRP suggest deleting the language “to the extent practicable” from
20.6.7.24.A(2) in the Petitioned Rule. See Kuipers, Attachment 2 at 28. Amigos Bravos
proposes the same change. See AB Exhibit 1 at 38. Neither provides any specific technical
testimony as to why this change is necessary.

l 844839, The Attorney General, GRIP, TRP, and Amigos Bravos propose that

o 20.6.7.24.A(4) be deleted, which is the provision stating that during operation of an open pit,
the standards of 20.6.2.3103 NMAC do not apply within the area of hydrologic containment.
See NMAG Exhibit 2 at 26; Kuipers, Attachment 2 at 28; and AB Exhibit 1 at 38.

’ $45:840, With respect to 20.6.7.24.A(4), Mr. Olson proposes that the reference to “areas of
hydrologic containment” be changed to “open pit surface drainage area.” Mr. Olson
maintains that the area of hydrologic containment creates new areas outside an open pit
within which a copper mine facility would be allowed to intentionally cause water pollution.
See WCO Exhibit 3 at 37.

, 846:841. Ms. Travers proposed to not include the “area of hydrologic containment,” found

in the Department’s proposed rule because the proposed amendments would require that
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ground water standards apply at all locations at a mine site, unless a variance is approved by
the Commission on a case-by-case basis See Travers Direct at 22-23.

847842, _MeilMr. Blandford testified that the area of hydrologic containment approach
should be retained. The area of hydrologic containment approach is based on sound science
and is a reasonable and appropriate alternative to a cumbersome, expensive and time-
consuming case-by-case variance approach which has no certainly of outcome for mining
companies. The area of hydrologic containment concept has already been incorporated into
existing discharge permits, such as Discharge Permit 166 at Tyrone which requires that the
Main Pit be pumped down to contain impacted ground water. See Blandford Rebuttal at 27.
faddress-eross-exmmination-H-transeriplt]

£48:843. NMED amended the Petitioned Rule at 20.6.7.24.A(4) in the Amended Rule to
add “open pit” before “hydrologic containment.” See Amended Petition, Attéchment 2 at 26.

£49-844, NMED added a new provision at 20.6.7.24.A(5) to the Amended Rule to require

that the design and location of leach stockpiles, waste rock piles, and other regulated mine
facilities in and swrrounding an open put surface drainage area to be located to facilitate the
drainage of water away from the open pit surface drainage areas to the extent practicable.
See Amended Petition, Aftachment 2 at 26.

850:845. Freeport objects to the addition of 20.6.7.24.A(5) in the Amended Rule and
provides several reasons as to why this new provision is problematic including, but not

limited to, the fact that the new language has unintended consequences. See Freeport

. . - Formatted: Not Highlight

Rebuttal NOI at 4.CITE ) L

854:846. _  In the Proposed Final Rule, NMED changes the language of 20.6.7.24.A(5) to

respond to Freeport’s comments. See Proposed Final Rule at 26.
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$53:847. _ _ Relying primarily on the testimony of Mr. Brown. Ms. Lande and Mr. Blandford.
and Bbased on the weight of the evidence, the Commission hereby adopts 20.6.7.25.A and

A(1) through A(5) as proposed by NMED in the Proposed Final Rule.

20.6.7.25 — Requirements for Underground Copper Mine Facilities;

$53:848. __NMED proposes requirements for underground copper mine facilities at 20.2.7.25
in the Petifioned Rule. See Petition, Attachment 1 at 24.

$54-849. NMED makes changes to 20.2.7.25.A in the Amended Rule. See Amended
Petition, Attachment 2 at 26.

855-850. NMED presents testimony through Mr. Brown indicating that 20.2.7.25.A

regulates the operation of underground mines to be protective of groundwater. See Brown
Direct at 12.

l €36:851. NMED presents testimony through Mr. Brown indicating that 20.2.7.25 B

‘ restricts the deposition of material in an underground copper mine. See Brown Direct at 12,

, 857:852. ___ NMED presents testimony through Mr. Brown indicating that underground mines
are likely to be below the water table, and when developed will act as a sink for local
groundwater. This water will come under the ambit of the Water Management Plan, which
prohibits discharge of water in excess of the standards of Section 20.6.2.3103 NMAC at
locations of present or potential future use. ‘Accordingly, Mr. Brown believes that the Water
Management Plan is protective with respect to water entering the underground mines.
Further, groundwater flowing into conventional mine workings is exempt from a discharge
permit requirement under 20.6.2.3105(K) NMAC. See Brown Direct at 12.

I 858833, NMED presents testimony through Mr. Brown indicating that allowance of

deposition of potentially acid-generating tailings or waste rock in an underground mine
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providing it does not generate leachate after placement is important for minimization of
impact of such wastes on groundwater. If oxidation of the sulfides in the deposited material

can be prevented when placed, this method of disposal minimizes release of contaminants

from the waste and is preferred over all other methods of disposal. See Brown Direct at 12.
854, The Commission finds that 20.6.7.25 is undisputed because Freeport, the Attorney
General, GRIP, TRP, Amigos Bravos, and Mr. Olson do not provide alternative rule
proposals, See Freeport NOI; AG Exhibit 2 at 26; AB Exhibit 1 at 38; Kuipers Attachment 2
at 28; WCO Exhibit 3 at 37.
£59:855. The Commission finds that NMED makes a non-substantive change to 20.6.7.25

in the Proposed Final Rule for consistency and clarity,

$60-856. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.25 in

its entirety as set forth by NMED in the Amended-Rule-and-Proposed Final Rule.

20.6.7.26 ~ Requirements for Truck and Equipment Washing Facilities:

Subsection A

l 864837, Section 20.6.7.26.A in the Petitioned Rule sets forth the minimum requirements
for engineering designs for new truck and equipment washing facilities and allows the
applicant or permittee to utilize alternative designs if they can demonstrate that an alternate
design will provide an equal or greater level of containment. See Petition, Attachment 1 at
25.

862858, NMED makes no changes to 20.6.7.26.A in the Amended Rule. See Amended
Petition, Attachment 2 at 26.

863:859..  Freeport supports 20.6.7.26.A through the testimony of Timothy Eastep, wherein

he states the requirements are reasonable and protective of ground water quality. Mereoves;
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Mo E } N fisel T hed ,
and-equiprment-washing—See Eastep Direct at 44-46,

$64:860. ___Mr. Olson proposes no changes to 20.6.7.26.A. See WCO Exhibit 3 at 38.

$65-861. The Attorney General suggests amending 20.6.7.26.A in the Petitioned Rule to
add additional language requiring engineering design changes to comply with the standards
0f20.6.2.3103 NMAC. See AG Exhibit 2 at 27.

866:862. Similarly, GRIP and TRP suggests amending 20.6.7.26.A in the Petitioned Rule
to add language which states: “Truck and equipment facilities shall be managed to prevent
pollution of ground water above applicable standards”. See Kuipers, Attachment 2 at 28.

867-863. GRIP and TRP propose to replace “containment with “ground water protection”
in 20.6.7.26.A, based on testimony that the Water Quality Act requires prevention and
abatement, not containment. See Kuipers Attachment 2 at 28.

$68-864. Amigo Bravos sought to strike the language allowing alternative designs in
20.6.7.26.A based solely on the fact that this language was included in the August 17

Discussion Draft. See AB Exhibit 1 at 38.

#69—The Commission finds that the changes to 20.6.7.26.A proposed by the Attorney General,

GRIP, and TRP dealing with applicable standards are vague and-unecertain-beeause-they-do

3732943v1/25000-0382
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870:365..  _The Commission finds that the changes proposed by Amigos Bravos to
20.6.7.26.A based solely on the August 17 Discussion Draft to not provide sufficient
justification for amendment of the rule provision, or to overcome the testimony in support.

$71-866. _ The Commission finds that the proposal by GRIP and TRP to replace
“containment” with “ground water protection” deviates from the structure of the rule which
focuses on containment approgches, as discussed in Mr. Brown’s testimony.

872:867. In the Proposed Final Rule, NMED chénges the terminology regarding facilities

and units in the heading and in subsection A, consistent with its other similar changes. See

Proposed Final Rule at 26.

$73-868. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.26.A+

as set forth by NMED in the Retitioned-Rule-Amended-Rulerand-Proposed Final Ruie.
Subsection B

874-869. 20.6;7.26.B in the Petitioned sets forth the construction performance
requirements. See Petition, Attachment 1 at 25.

£75-870. NMED makes no changes to 20.6.7.26.B in the Amended Rule. See Amended
Petition, Attachment 2 at 26-27.

876-871. Freeport supports 20.6.7.26.B through the testimony of Timothy Eastep. See
Eastep Direct at 44-46.

877-872. Freeport suggests changing the language in 20.6.7.26.B(1) from “New truck or

equipment wash facilities” to “New wash facilities for trucks and equipment”. See Eastep

Direct at 44-46.
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' 878:873. Freeport suggests changing the language in section 20.6.7.26.B(2) from “Existing
truck or equipment wash facilities” to “Existing wash facilities for trucks and equipment”,

, See Eastep Direct at 44-46.

l &75-874. The Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson do not
propose alternative rule language. See AG Exhibit 2 at 27; AB Exhibit 1 at 39; Kuipers
Attachment 2 at 28; WCO Exhibit 3 at 38.

l $86:873. In the Proposed Final Rule, NMED makes changes to the terminology regarding
facilities and units, consistent with its other similar changes. See Proposed Final Rule at 26.

, 881-876. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.26.B
as set forth in the Proposed Final Rule.

Subsection C

] $82:877. 20.6.7.26.C in the Petitioned sets forth the construction‘performance
requirements. See Petition, Attachment 1 at 25.

! $83-878. Freeport supports 20.6.7.26.C through the testimony of Timothy Easiep. See
Eastep Direct at 44-46.

' §54:879. NMED makes changes to 20.6.7.26.C in the Amended Rule, adding language
requiring water to be contained until treated to meet standards and a cross-reference to
20.6.7.30. See Amended Petition, Attachment 2 at 26-27.

l $85-880. The Commission finds that 20.6.7.26.C is undisputed because the Freeport, the
Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson do not propose alternative
rule language either to the Petitioned Rule or Amended Rule for 20.6.7.26.C. See Freeport

NOI; AG Exhibit 2 at 27; AB Exhibit 1 at 39; Kuipers Attachment 2 at 28-29; WCO Exhibit

3at38.

3732993v1/25000-0382

-@7160



886-381. In the Proposed Final Rule, NMED makes changes to the terminology regarding

facilities and units, consistent with its other similar changes. See Proposed Final Rule gt 26- __ - { Formatted: Not Highlight

27.
887-882, Based on the weight of the evidence, the Commission hereby adopts 20.6.7.26.C

as set forth in the Proposed Final Rule.

20.6.7.27 — Reserved:

$88:883.  NMED proposes to reserve 20.6.7.27 for future rule amendments in the Petitioned
Rule. See Petition, Attachment 1 at 9.

£80-884. NMED does not make changes to 20.6.7.27 in the Amended Rule. See Amended
Petition, Attachment 2 at 9,

896.883. The Commission finds that there are no objections from the otﬁer Parties to
reserving 20.6.7.27 for future rule amendments.

$94—Based on the weight of the evidence, the Commission hereby adopts 20.6.7.27 as

proposed by NMED in the Petitioned Rule, Amended Rule, and Proposed Final Rule.

o ~[Furn-nai:ted: Indent: Left: 0", First line: 0"

)
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deseribed-aboverare-workingafter-the-have-been-implemented-beeause-tThe Rule
requires detailed unit-by-unit geoundwaterground water monitoring of the

performance of the containment systems using monitor wells around the perimeter of

each unit, located as close as possible to the unit. See TRV 3, at 561, I. 1-23.

893.  The purpose of monitoring wells is to ensure that the protections that are builtin <~ - -{ Formatted: Indent: Lef: 0", First ina: 0.5" ]

to each unit of the copper mine facility are effective, and if they are not, then to signal the need
for implementation of contingency and abatement actions as needed to restore the protections
required. See TRV 3 at 557, 1. 12-20.
~ 894, NMED, through the testimony of Mr. Brown, explains and suppertssupported
section 28. See Brown Direct at 8-9.
895.  Freeport, through the testimony of Mr. Blandford, also suppestssupported section

28 generally. See Blandford Direct at 3-5; Blandford Rebuttal at 8-10.

896. NMED prepesesproposed 20.6.7.28.A in the Petitioned Rule which sets forth
requirements for location proposals for monitoring wells; See Petition, Attachment 1 at 25.

897. 'NMED makesmade no changes 0 20.6.7.28.A in the Amended Rule. See

Amended Petition, Attachment 2 at 27.
898.  Mr. Brown testifies that the requirement that NMED must approve the monitoring
well locations for each copper mine unit, and the fact that NMED may require additional wells to

ensure that the monitoring system is comprehensive, provide a high level of assurance that all
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discharge pathways are monitored. These location requirements are the most intensive and
localized monitoring system that is required inby any state. See Brown Direct at 9.

899.  Freeport presentspresented evidence in support of 20.6.7.28.A. See Blandford
Direct at 5-6.

900. The Commission finds that 20.6.7.28.A is undisputed because Freeport, the
Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson do not propose alternative rule
language. See %&Exhibit 2 at 27; AB Exhibit 1 at 40; Kuipers Attachment 2 at 29;
WCO Exhibit 3 at 38.

901.. NMED mekesmade no changes to 20.6.7.28.A in the Proposed Final Rule. See
Proposed Final Rule at 27.

902.  Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.A
as proposed by NMED in the Proposed Final Rule.

Subse&tion B

903. NMED prepesesproposed 20.6.7.28.B in the Petitioned Rule which sets forth
requirements for location proposals for monitoring wells. See Petition, Attachment 1 at 25.

904. NMED presentspresented evidence to support 20.6.7.28.B through the testimony

of AdrianMr. Brown. Mr. Brown states that the purpose of the greundwaterground water

monitoring requirements at 20.6.7.28¢BA.B is to detect an exceedance or a trend towards
exceedance of groundwaterground water standards at the earliest possible occurrence, so that
investigation of the extent of contamination and actions to address the source of contamination
may be implemented ’as soon as possible. See Brown Direct at 6.

905.  Mr. Brown testifies that the location of monitoring wells is comprehensive. The

requirement (generally) of 2 minimum of two downgradient wells, supported by upgradient and
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perimeter wells where the flow direction is unclear. provides [or complete protection of the
surrounding greundwaterground water environment immediately adjacent to each copper mine
unit. See Brown Direct at 9.

906. Freeport presentspresented evidence to support 20.6.7.28.B through the testimony
of NeilMr. Blandford. See Blandford Direct at 27.

' 907. ;I'he Attorney General and Amigos Bravos propose amendments to 20.6.7.28.B as

set forth in the Petition. See NMAGAG Exhibit 2 at 27; AB Exhibit 1 at 40,

908. The Attomey General propesesproposed amendments to 20.6.7.28.B, which sets

forth several changes to the required locations for monitoring wells. See NMAGAG Exhibit 2 at

27. The Attorney General maintains that this language is necessary to ensure that monitoﬁn g
wells are located “as close as practicable” to new and existing leach stockpiles, waste rock piles,
tailings, and open pits to provide for the earliest possible detection of ground water

o contamination. See Travers Direct at 23.

, 909. Amigos Bravos prepesesproposed to add the phrase “[a]t a minimum” to the
beginning of 20.6.7.28.B. See AB Exhibit 1 at 40.

] 910. NMED makesmade changes to 20.6.7.28.B in its Amended Petition by deleting
the phrase “and downgradient” and moving it behind the term “perimeter.” See Amended
Petition at 26.

] 911. The Commission finds that the proposed language by Amigos Bravos to
20.6.7.28.B is unnecessary, as the rule provision as proposed explicitly contemplates the
possibility of additional monitoring wells.

' 912. NMED mekesmade changes to 20.6.7.28.B in the Proposed Final Rule, adding

language addressing the Attorney General’s request to add “as close as practicable” and
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changing “ground water standards” to “applicable standards” consistent with terminology used

elsewhere in the pProposed Final #Rule. See, g.g., Proposed Final Rule at 27.

913.  Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.B
as proposed by NMED in the Proposed Final Rule.

914. NMED prepesesproposed 20.6.7.28.B(1) through (6) which sets forth
requirements dealing with: (1) use of existing monitoring wells; (2) ground water monitoring for
leach stockpiles, waste rock stockpiles, and tailings impoundments; (3) ground water monitoring
for process water and impacted stormwater impoundments; (4) ground water monitoring for open
pits; (5) ground water monitoring updgradient of each potential contaminant source; and (6)
ground water monitoring upgradient of the copper mine facility. See Petition, Attachment 1 at
26-27.

915. NMED presentspresented evidence to support 20.6.7.28.B(1) through (6) through

916.  Freeport presentspresented evidence to support 20.6.7.28.B(1) through (6)
through the testimony of Me#Mr. Blandford. See Blandford Direct at 7-12.

917.  The Attorney General prepesesproposed alternative rule language for
20.6.7.28.B(2), B(2)(b), and B(3) in the Petitioned Rule. In summary, this alternative rule
language attempts to: (1) make the ground water monitoring requirements applicable to both
new and existing (as opposed to just new) leach stockpiles, waste rock stockpiles, and tailings
impounds; and (2) remove references to the open pit surface drainage areas so that certain

facilities or units are not treated differently when located within such areas. See AGMNMAGAG

Exhibit 2 at 28-29,
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918. GRIPand TRP propose alternative rule language for 20.6.7.28.B(1)(d), B(2), and
(B)(3) in the Petitioned Rule. In summary, this alternative rule language for 20.6.7.28.B(1)(d)
adds the phrase “request authorization from the department,” and GRIP maintains that this is .
necessary because NMED should approve any reduction in monitoring. The changes to
20.6.7.28.B(2) and B(3) basically remove the reference to open pit surface drainage area so that
certain facilities are not treated differently when located within this areas. See Kuipers,
Attachment 2 at 29-30.

919.  Amigos Bravos propesesproposed alternative rule language for 20.6.7.28.B(2),
B(3), B(3)(b), and B(6). These changes were based solely on the August 17 Discussion Draft
with no presentation of technical evidence to support such changes. See AB Exhibit 1 at 40-42.

920.  Somewhat similar to GRIP’s proposed alternative language for 20.6.7.28.B(2),
Mr. Olson prepesesproposed deleting the phrase “including its leachate and solution capture and
containment system” from certain portions of this provision. See Kuipers, Attachment 2 at 29;
WCO Exhibit 3 at 39. Mr. Olson argues that this language is inappropriate because it creates a
point of compliance concept. See WCO Exhibit 3 at 39.

921,  PNEIUBHREBUTEAL FRSTRMONY-TOABDRESS-ABOVE Freeport

presestspresented evidence that the August 17 Discussion Draft did not reflect or account for

Freeport’s positions and technical recommendations. which support the language in 20.6.7.28.B.

See Eastep Rebuttal at 14-15; Grags Rebuttal. at 34, o _ .- Formatted: Font: Italic

~ ™~ { Formatted: Not Highiignt

A

922. The Commission finds that the Attorney General’s proposed alternative rule
language for 20.6.7.28.B(2), B(2)(b), and B(3) is not consistent with the Commission’s
acceptance and adoption of the open pit surface drainage area approach as discussed elsewhere

ferossreference](see. e.g.. 20.6.7.21.B(2)), monitoring for existing mines is addressed elsewhere
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’ ferassrelerencel(see, e.g.. 20.6.7.22.C), and the rule language already is clear that NMED must
review and approve a monitoring well plan as described in 20.6.7.28.A.

923.  The Commission finds that the alternative rule language for 20.6.7.28.B(1)(d),
B(2), and (B)(3) as proposed by GRIP and TRP is unnecessary for the same reasons discussed
above regarding the Attorney General’s proposed changes.

924.  The Commission finds that the alternative rule language for 20.6.7.28.B(2), B(3),
B(3)(b), and B(6) proposed by Amigos Bravos is not supported by evidence to justify
whychanging the language and is not necessary aad-for the reasons discussed in the preceding
paragraphs.

925. The Commission finds that Mr. Olson’s proposed alternative language for
20.6.7.28.B(2) is unwarranted because of the Commission’s acceptance and recognition that

capture systems are needed for some facilities, particularly tailings impoundments and possibley

waste rock stockpiles, and that these systems must be carefully monitored for ground water
quality and ground water levels downgradient of, but as close as practicable to, the systems. The
Commission further finds that this approach is consistent with permit conditions issued by
NMED for existing facilities under the existing regul’ations and the Act.

926. NMED aéeﬁesesgrogosed amendments to 20.6.7.28.B(1)(d), B(2), B(2)(a), B(3),
B(3)(a), B(3)(b), B(4), B(4)(a), B(5), B(5)(a), B(5)(b), and B(6)(b) in the Amended Rule. See
Amended Petition at 27-29.

927. NMED provides evidence for the changes to 20.6.7.28.B (1) through (6) in the
Amended Rule through the testimony of AdrianMr. Brown. See Brown Rebuttal at 12-13.

928. NMED mekesmade additional changes to 20.6.7.28.B(2), (3) and (6) in the

Proposed Final Rule. The change in paragraph (2) reorganizes the first sentence for clarifty. The

3728388v1/25000-0382

@71i67



change to paragraph (3) requires a minimum of one downgradient well rather than two, since
additional wells can be required if needed. The change to paragraph (6) corrects a typographical
error. See Proposed Final Rule at 27-28. |

929. Based on the weight of the evidence, the Commission hereby adopts

20.6.7.28.B(1) through (6) as set forth in the Amended Rule and Proposed Final Rule.

.- {Formatted: Font: (Default) Times New Roman '

930. NMED prepesesproposed 20.6.7.28.C in the Petitioned Rule which deals with
identification tags for monitoring wells. SeeSee Petition, Attachment 1 at 27.

931.  Freeport provides evidence to support 20.6.7.28.C in the Petitioned Rule through
the testimony of Ne#tMr. Blandford. See Blandford Direct’ at 12-13.

932. NMED makesmade changes to 20.6.7.28.C in the Amended Rule. See Amended
Petition at 27-29.
o 933. NMED provi‘des evidence for the changes to 20.6.7.28.C in the Amended Rule
through the testimony of AdsianMr. Brown. See Brown Rebuttal at 12-13.

934. The Commission finds that 20.6.7.28.C in the Amended Rule is undisputed
because Freeport, the Attorney General, GRJP, TRP, Amigos Bravos, and Mr. Olson do not

propose alternative rule language. See Freeport NOIz AGNMAGAG Exhibit 2 at 29; AB

Exhibit 1 at 42; Kuipers Attachment 2 at 30; WCO Exhibit 3 at 40.

935. NMED makesmade no changes to 20.6.7.28.C in the Proposed Final Rule. See

Proposed Final Rule at 28.

936. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.C

as set forth by NMED in the Proposed Final Rule.

- *{ Formatted: Font: (Default) Times New Roman )
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937. NMED prepesesproposed 20.6.7.28.D in the Petitioned Rule which dealsawith

identifieation-tagsoutlines construction and completion requirements for monitoring wells. See

Petition, Attachment 1 at 27.
938. NMED suppertssupported 20.6.7.28 through evidence from AdrianMr, Brown.
Mr. Brown testifies that the Copper Mine Rule provides prescriptive direction for construction of

monitoring wells, which is necessary because monitoring wells provide the primary information

on the protection of greundwater ground -againstwater against releases from each copper mine

facility. The performance of the quality and reliability of the water level measurements and the

water quality data collected from wells is strongly dependent on the method of construction of

the wells. Mr. Brown further testifies that the well installation requirements meets or exceeds all

relevant standards. See Brown Direct at 8.

939.  Freeport provides evidence to support 20.6.7.28.D in the Petitioned Rule through
the testimony of Ne#Mr. Blandford. See Blandford Direct at 12-13.

940. Amigos Bravos prepesesproposed alternative rule language for 20.6.7.28.D in the
Petitioned Rule based on the August 17 Discussion Draft and provides not technical evidence as
to why such a change is necessary. See AB Exhibit 1 at 42,

941. The Commission finds that Amigos Bravos® proposed alternative language to
20.6.7.28.D in the Petitioned Rule is insuffietent-beeause-it-is-not supported by any technical
evidence and does not overcome the evidence presented in support of this provision.

942. NMED prepesesproposed changes to 20.6.7.28.D(4), D(7)(b), D(11), D(12), and
D(13) in the Amended Rule, See Amended Petition at 29-30.

943. NMED provides evidence for the changes to 20.6.7.28 in the Amended Rule

through the testimony of AdriaaMr. Brown. See Brown Rebuttal at 12-13.
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944.  The Commission finds NMED’s changes to 20.6.7.28.D(4), D(7)(b), D(11),
D(12), and D(13) in the Amended Rule are undisputed because Freeport, the Attorney General,
GRIP, TRP, Amigos Bravos, and Mr. Olson did not propose alternative rule language in rebuttal
testimony. See Freeport NOI;; AG-NMAGAG Exhibit 2 at 29-30; Kuipers Attachment 2 at 30-
31; WCO Exhibit 3 at 40-41.

945. NMED smakesmade no changes to 20.6.7.28.D in the Proposed Final Rule. See
Proposed Final Rule at 28-30.

946. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.D
and D(1) through (13) as proposed by NMED in the Proposed Final Rule.

947. NMED propesesproposed 20.6.7.28.E in the Petitioned Rule which deals-with

ronitoringwels-in-relation-to requires a permitiee to obtain applicable well permits from the

Office of the State Engineer reguirementsprior to well drilling. See Petition, Attachment 1 at 28.

948.  Freeport provides evidence to support 20.6.7.28.D in the Petitioned Rule through
the testimony of Ne#Mr, Blandford. See Blandford Direct at 12-13.

949. NMED smakesmade no changes to 20.6.7.28.E in the Amended Rule. See

Amended Petition at 30.

950. The Commission finds that 20.6.7.28 is undisputed because beeause-Freeport, the
Attorney General, GRIP, TRP,'Amigos Bravos, and Mr. Olson did not propose alternative rule
Ianguége. See Freeport NOL: AGNMAGAG Exhibit 2 at 30; AB Exhibit 1 at 44; Kuipers
Attachment 2 at 32; WCO Exhibit 3 at 41.

951. NMED makesmade no changes to 20.6.7.28.E in the Proposed Final Rule. See

Proposed Final Rule at 30.
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952. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.F
as set forth in the Petitioned Rule, Amended Rule, and Proposed Final Rule.

953. NMED prepesesproposed 20.6.7.28.F in the Petitioned Rule which deals-withsets
forth ground water sample collection procédures. See Petition, Attachment 1 at 28-29.

954. Amigos Bravos prepesesproposed to change 20.6.7.28.F(2)(b) in the Petitioned
Rule with language from the August 17 Discussion Draft; however, Amigos Bravos provides no
technical evidence to support such a change. See AB Exhibit 1 at 4.

955. NMED makesmade changes to 20.6.7.28.F(1), (2)(a), and (2)(b) in the Amended

Rule. See Amended Petition at 30.

956. NMED provides evidence for the changes to 20.6.7.28.F in the Amended Rule
through the testimony of AdriaaMr. Brown. See Brown Rebuttal at 12-13.

957. The Commission finds that the Amigos Bravos’ reliance on the August 17
Discussion Draft for changes to 20.6.7.28.F(2)(b) without providing technical evidence
explaining the reason for thejts proposed change is insufficient to support the alternative rule

language.

958. NMED makesmade no changes to 20.6,7.28.F in the Proposed Final Rule. See

Proposed Final Rule at 30.

959.  Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.F

and F(1) through (5) as proposed by NMED in the Proposed Final Rule.

960. NMED prepesesproposed 20.6.7.28.G in the Petitioned Rule which deals

withrequires routine ground water sampling and reporting. See Petition, Attachment 1 at 29.
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961.  Freeport generally suppestssupportedst 20.6.7.28.G, but prepesesproposed some

is supported by testimony from Mr. Blandford. See Blandford Direct at 13-16.

962. The Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson do not
propose alternative rule language for 20.6.7.28.G See AG-NMAGAG Exhibit 2 at 31; AB
Exhibit 1 at 44-45; Kuipers Attachment 2 at 32; WCO Exhibit 3 at 42,

963. NMED makesmade changes to 20.6.7.28.G in the Amended Rule. See Amended
Petition at 30-31. These changes address the changes recommended by Mr. Blandford._See

Blandford Direct at 13-14.

964. NMED provides evidence for the changes to 20.6.7.28 in the Amended Rule
through the testimony of AdstanMr. Brown. See Brown Rebuttal at 12-13.

965. NMED mekesmade minor changes to 20.6.7.28.G in the Proposed Final Rule

consistent with its terminology changes described above and to correct a typographical error.

966. Based on the weight of the evidence, the Commission adopts 20.6.7.28.G as set

forth in the Proposed Final Rule.

__ .~ - Formatted: Font: (Default) Times New Roman

967. NMED propesesproposed 20.6.7.28.H in the Petitioned Rule which desls
withpermits a routine reduction of sampling analytes for ground water sampling and reporting.

See Petition, Attachment 1 at 29,

968.  Freeport provides evidence to support 20.6.7.28.H in the Petitioned Rule through
the testimony of Ne#Mr. Blandford. See Blandford Direct at 16-17.

969, The Commission finds that the Attqmey General, GRIP, TRP, Amigos Bravos,

and Mr. Olson did not object t0 20.6.7.28.H in the Petitioned Rule.
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970. 'NMED makesmade changes to 20.6.7.28.H in the Amended Rule. See Amended

Petition at 31.

971. NMED provides evidence for the changes to 20.6.7.28 in the Amended Rule
through the testimony of AdrianMr. Brown. See Brown Rebuttal at 12-13.

972. Freeport ebjeetsobjected to the changes in 20.6.7.28.H in the Amended Rule and
presentspresented evidence in support of this objection through LyrreMs. Lande. See Freeport
Rebuttal; NOI at 4: and-Lande Rebuttal at 3.

973. In the Proposed Final Rule, NMED adds language to 20.6.7.28.H to address the
testimony of Ms. Lande. See Proposed Final Rule at 30.

974. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.H

as set forth in the Proposed Final Rule.

975. NMED prepesesproposed 20.6.7.28.1 in the Petitioned Rule which deals
swithrequires ground water sampling fexfrom new monitoring wells. See Petition, Attachment 1
at 29.

976. The Commission finds that Freeport, Attorney General, GRIP, TRP, Amigos
Bravos, and Mr. Olson did not object to 20.6.7.28.1 in the Petitioned Rule because they proposed
no alternative rule language. See AG-MNMAGAG Exhibit 2 at 31; AB Exhibit 1 at 45; Kuipers
Attachment 2 at 3034; WCO Exhibit 3 at 42. ‘

977. NMED makesmade changes to 20.6.7.28.1 in the Amended Rule. See Amended
Petition at 29-303+.

978. NMED provides evidence for the changes to 20.6.7.28 in the Amended Rule

through the testimony of AdrianMr. Brown. See Brown Rebutta] at 12-13.
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979.  Freeport ebjeetsobjected to the changes in 20.6.7.28.1 in the Amended Rule and
presentspresented evidence in support of this objection through byasMs. Lande. See Freeport
Rebuttal NOI at S; and-Lande Rebuttal at 3-4,

980. NMED makesmade a-changes to 20.6.7.28.1 in the Proposed Final Rule to change
“facility” to “unit.” See Proposed Final Rule at 30.

981. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.1

as set forth in the Proposed Final Rule.

982. NMED prepesesproposed 20.6.7.28.J. in the Petitioned Rule which deals
withaddresses monitoring well survey and ground water flow determination. See Petition,

Attachment 1 at 29.

983. NMED makesmade changes to 20.6.7.28.J in the Amended Rule. See Amended

Petition at 303+.

984,  The Commission finds that 20.6.7.28.J is undisputed because Freeport, the
Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson did not propose alternative rule
language. See Freeport NOI; AG-MNMAGAG Exhibit 2 at 31; AB Exhibit | at 45; Kuipers
Attachment 2 at 33; WCO Exhibit 3 at 42.

985. NMED mekesmade no changes to 20.6.7.28.J in the Proposed Final Rule. See
Proposed Final Rule at 31.

986. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.]

as set forth in the Proposed Final Rule.

3738888v1/25000-0382
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987. NMED preposesproposed 20.6.7.28.K. in the Petitioned Rule which deals

wvithrequires a monitoring well susvey-and-ground-water flow-determinatiencompletion report.

See Petition, Attachment 1 at 29-30,

988. NMED makesmade changes to 20.6.7.28.K in the Amended Rule. See Amended

Petition at 3033-32.

989. The Commission finds that 20.6.7.28.K is undisputed because Freeport, the
Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson did not propose alternative rule
language. See Freeport NOI; AG-NMAGAG Exhibit 2 at 31-32; AB Exhibit 1 at 45-46; Kuipers
Attachment 2 at 33; WCO Exhibit 3 at 42-43,

990. NMED makesmade no changes to 20.6.7.28.K in the Proposed Final Rule. See

Proposed Final Rule at 31.

991. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.K

as set forth in the Proposed Final Rule.,

Subsection L

992. NMED prepesesproposed 20.6.7.28.L- in the Petitioned Rule which deals-with

tonrequires ground water elevation

contour maps. See Petition, Attachment 1 at 30.

993. NMED makesmade changes to 20.6.7.28.L in the Amended Rule. See Amended

Petition at 32.

994. The Commission finds that 20.6.7.28.L is undisputed because Freeport, the
Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson did not proposed alternative rule
language. See Freeport NOI; AG-MNMAGAG Exhibit 2 at 32; AB Exhibit 1 at 46; Kuipers

Attachment 2 at 33; WCO Exhibit 3 at 43.
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995. NMED makesmade no changes to 20.6.7.28.L in the Proposed Final Rule. See

Proposed Final Rule at 31.

996. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.L

as set forth in the Proposed Final Rule.

Subsection M Proposed By GRIP and TRP _ { Formatted: Font: (Defauk) Times New Roman ]

997.  GRIP and TRP propose a new 20.6.7.28.M dealing with monitoring well

replacement, and they propose this change because the provision is moved from another section
to keep requirements regarding monitoring wells in the same section. See Kuipers, Attachment 2
at 33.

998. The Commission finds that the proposed change to 20.6.7.28.M is not substantive

in nature and that it is unnecessary; therefore, the Commission declines to adopt it.

LS'EIQ.S‘_S_(_.‘I‘_I.O_H_M o - el -::_\,—{ Formatted: Font: (Default) Times New Romanj
. ~ Formatted: Indent: First ine: 05" B
999.  20.6.7.28.M as proposed by NMED in the Petitioned Rule sets forth requirements + - - { Formatted: Indent: Left: 07, First fine: 0.5"

for routine perennial stream sampling and monitoring. See Petition, Attachment 1 at 30.

1000. Amigos Bravos ebjeetsobjected to 20.6.7.29.M and prepesesproposed alternative
rule language based on the August 17 Discussion Draft. See AB Exhibit 1 at 46.

1001. The Commission finds that Amigos Bravos® reliance solely on the August 17
Discussion Draft, without more, is insufficient to justify the alternative rule language.

1002. Mr. Olson ebjeetsobjected to 20.6.7.28.M and prepesesproposed to delete the

phrase “as necessary to monitor ground water inflow to the perennial surface water.” Mr. Olson
argues that phrase should be deleted because it limits the applicability of stream monitoring and

' does not conform withto the Commission’s rules for approval of discharge permits, namely,

, 3738488v1/25000-0382
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20.6.2.3109.H(2) NMAC, wherein the Secretary shall not approve a discharge permit that will
cause any stream standard to be violated.

1003. The Commission finds that Mr. Olson’s proposed deletion for 20.6.7.28.M is
unwarranted because 20.6.2.3109(H) NMAC, which applies to permits issued under the
Commission’s regulations, must be read in the context of 20.6.2.3104 NMAC, which requires a
discharge permit for discharges to ground water and does not apply to direct discharges to
surface water. Also, 20.6.2.3109.E specifies compliance with stream standards “due to the

discharge.” As discussed elsewhere, direct discharges to surface water are permitted under the

NPDES discharge permit program. {feress-ref-ind-CIFE-Ao-Rustep);See Eastep Directat 9:33 - { Formatted: Font: Ttalic

U.S.C. §81251. et seg, - Formatted: Not Highiight

1004. NMED makesmade changes to 20.6.7.28.M in the Amended Rule. See Amended
. Petition at 3032.

1005. NMED provides evidence for the changes to 20.6.7.28 in the Amended Rule
through the testimony of AdrianMr. Brown. See Brown Rebuttal at 12-13.

1006. The Commission finds that 20.6.7.28.M in the Amended Rule is undisputed
because Freeport, the Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson did not
propose alternative rule language in rebuttal testimony. See Freeport NOI AGMNMAGAG
Exhibit 2 at 32; AB Exhibit 1 at 46; Kuipers Attachment 2 at 33; WCO Exhibit 3 at 43.

1007. NMED makesmade no changes to 20.6.7.28.M in the Proposed Final Rule. See

Proposed Final Rule at 31.

1008. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.M

as set forth by NMED in the Proposed Final Rule.

New Subsection N _ . - { Formatted: Font: (Defult) Times New Roman ]
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1009. NMED does not propose 20.6.7‘.28.N in the Petitioned Rule. See Petition,
Attachment 1 at 30.

1010. NMED proposed a new 20.6.7.28.N in the Amended Rule which desals
withrequires process water, tailings slurry, impacted stormwater, seep, and spring sampling and
reporting. See Amended Petition at 32.

1011. NMED provides evidence for the changes to 20.6.7.28 in the Amended Rule
through the testimony of AdrianMr, Brown. See Brown Rebuttal at 12-13.

1012. The Commission finds that 20.6.7.28.N in the Amended Rule is undisputed
because Freeport, the Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson did not
object to this subsection or propose alternative rule language in-during the hearing._See Freeport

NOI: NMAGAG Exhibit 2 at 32: AB Exhibit | at 46; Kuipers Attachment 2 at 34: WCO Exhibit

. 3at43.
1013. NMED makesmade no changes to 20.6.7.28.N in the Proposed Final Rule. See
Proposed Final Rule at31.
1014. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.28.N

as set forth by NMED in the Proposed Final Rule.

20.6.7.29 — General Monitoring Requirements for All Copper Mine Facilities: <~ - - { Formatted: Indent: First line: 0.5" )

< = { Formatted: Indent: Left: 0", Firstiine: 0.5"

Undisputed Subsections A, B, C, D, E, F, and G~ __ _ - - | Formatted: Font: (Default) Times New Roman )

1015, NMED grepesesproposed 20.6.7.29.A, B, C, D, E, and F in the Amended Rule

which deals with: the schedule of submitta] for monitoring reports; sampling and analysis
methods; process water, leach solutions, tailings, and liner solution collection system volume
measurement and reporting; impacted stormwater sampling and reporting; flow meter accuracy;

and meteorological data. See Petition, Attachment 1 at 30-31.
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1016. Amigos Bravos ebjeetsobjected to 20.6.7.29.D in the Petitioned Rule and
prepesesproposed alternative rule language based solely on the August 17 Discussion Draft. See
AB Exhibit 1 at 47.

1017. NMED subsequently prepesesproposed the following changes to 20.6.7.29 in the
Amended Rule: (1) add a new 20.6.7.29.B dealing with general requirements for monitoring
reports; (2) add a new 20.6.7.29.C dealing with analytical requirements for monitoring reports;
(3) change 20.6.7.29.B in the Petitioned Rule to 20.6.7.29.D in the Amended Rule; (4) change
20.6.7.25.C in the Petitioned Rule to 20.6.7.29.E in the Amended Rule with additional changes
to the language therein; (5) delete 20.6.7.29.D in the Petitioned Rule; (6) change 20.6.7.29.E in
the Petitioned Rule to 20.6.7.29.F in the Amended Rule with additional changes to the language
therein; and (6) change 20.6.7.29.F in the Petitioned Rule to 20.6.7.29.G in the Amended Rule.

See Amended Rule, Attachment 2 at 32-2434.

1018. NMED provides testimony on these changes through the rebuttal testimony of Mr.

Brown, (altheugh-the-testimeny which is erroneously labeled as section 283, See Brown Rebuttal

at 12-13.

1019. The Commission finds that Amigos Bravos objection to 20.6.7.29.D in the
Petitioned Rule is resolved by elimination of the provision in the Amended Rule. Moreover, the
Commission finds that to the extent the issues remain with respect to Amigos Bravos’ objection
t0 20.6.7.29.D in the Petitioned Rule, sole reliance on the August 17 Discussion Draft is
insufficient to justify athe revision-te-the-provisien.

1020. The Commission finds that 20.6.7.29.A, B, C, D, E, F, and G in the Amended
Rule are undisputed because Freeport, the Attorney General, GRIP, TRP, Amigos Bravos, and

M. Olson do not propose alternative rule language to these subsections during the hearing.
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1021. In the Proposed Final Rule, NMED makesmade e-changes to 20.6.7.29.B(4) and

(5) to change the terminology from “facilities” to “units” and “facility” to “copper mine facility,”
and makesmade no other changes to these subsections. See Proposed Final Rule at 31-32.
1022. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.29.A,

B,C, D, E, F, and G as set forth by NMED in the Proposed Final Rule.

e —[ Formatted: Font: (Default) Times New Roman

1023. NMED grepesesproposed 20.6.7.29.G in the Petitioned Rule which deals
withrequires an interceptor well system monitoring and evaluation report. See Petition,

Attachment 1 at 31.

1024. GRIP and TRP propose to delete 20.6.7.29.G in its entirety-which-is-the-provision
dealing-with-intereeptor-well-system-monitoring-and-evaluation. See Kuipers, Attachment 2 at
3435.

1025. NMED changes 20.6.7.29.G in the Petitioned Rule to 20.6.7.29.H in the Amended
Rule and makesmade changes to the title, the body of 20.6.7.29.H, and language of
20.6.7.29.H(1), (2), (3), and (7)(a).

1026. NMED suppertssupported the changes through the rebuttal testimony of
MreAdrianMr, Brown. See Brown Rebuttal at 12-13.

1027. The Commission finds that the proposal by GRIP and TRP is inappropriate
because the Commission accepts the use of interceptor systems in other parts of the Copper Mine
Rule and monitoring of these systems is important.

1028. NMED smakesmade no changes to 20.6.7.29.H in the Proposed Final Rule.

1029. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.29.H

in its entirety as proposed by NMED in the Proposed Final Rule.
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20.6.7.30 — Contingency Requirements for Copper Mine Facilities: <+~ = = { Formatted: Indent; First fine: 0.5" )

Section Overview

1030. NMED presentspresented evidence to support 20.6.7.30 in the Petitioned Rule
through AdrianMr. Brown. Mr. Brown testifies that te-20.6.7.30 includes contingencies for
each requirement in the event that it fails. Contingency requirements are triggered when
performance of the unit is observed to fail or approaches failure of the requirements of the
Cepper-MinePetitioned Rule. Mr. Brown notes that contingencies in each case comprise some or
all of the following actions: notify, confirm, repair, correct, and abate. See Brown Direct at 9.

1031. Mr. Brown testifies that the contingencies in the Cepper-MinePetitioned Rule
cover the full range of failures and compliance exceedances of the mandated greundwaterground
water protections. The range of options for contingency response and actions are comprehensive
with response times commensurate with the severity of the potential impacts to
greundveaterground water. Abatement is included in the contingency actions for those failures
and exceedances where remedial damage results, and the selection of abatement opportunities
isare appropriate and comprehensive. See Brown Direct at 10.

1032, Mr. Brown testifies that. if a containment system for a unit is not working, the
Copper Rule includes contingency requirements in the event that the containment system fails or

is indicating incipient failure. endFurther, if water with the potential to cause an exceedance

escapes the containment system of any unit, Mr, Brown testifies that the prepesedPelitioned Rule
allows the Department to mandate abatement procedures. TRV 3 at 565, 1. 8-19.

1033. Mr. Brown testifieds that, in his personal experience, mining companies self-
report spills and other upsets and rectify the problem before any impact is identified by the

monitoring wells. TRV 4 at 736, 1. 15-23.
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Subsection A

1034. NMED grepesesproposed 20.6.7.30.A in the Petitioned Rule which deals with
contingency requirements of ground water standards for all monitoring wells except
impoundment monitoring wells. See Petition, Attachment 1 at 31.

1035. NMED malesmade no changes to 20.6.7.30.A in the Amended Rule. See
Amended Petition, Attachment 2 at 34.

1036. NMED suppertssupported 20.6.7.30.A through evidence and testimony foemof
AdriaaMr, Brown. See Brown Direct at 9-10.

1037. The Attorney General ebjestsobjected to 20.6.7.30.A and A(2) and
propesesproposed alternative rule language. With respect to 20.6.7.30.A, the Attorney General
strikes the language excluding monitoring wells for impoundments from subsection A, which
NMED addresses in subsection B. The effect of the Attorney General’s proposal is to combine
subsection A with subsection B, With respect to 20.6.7.30.A(2), the Attorney General
tiespropesesproposed tying this provision to Section 20.6.2.4103 NMAC. See NMAGAG
Exhibit 2 at 33,

1038. GRIP and TRP object to 20.6.7.30.A and propose that 20.6.7.20.H be moved to
the front as 20.6.7.30.A. GRIP and TRP argue that this sequential change in the-erder-ofthe
subsections is necessary to assure that the permittee is alerted to the reporting requirements
regarding unauthorized discharges. See Kuipers, Attachment 2 at 35.

1039. The Commission finds that a change in the order of 20.6.7.30.A is unnecessary, as

the permittee will need to be aware of and comply with all provisions of the Copper Mine Rule.
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1040. With respect to 20.6.7.30.A (labeled as 20.6.7.30.C by GRIP and TRP), GRIP and
TRP also suggest combining subsection A with subsection B and adding several other language
changes. See Kuipers, Attachment 2 at 35.

1041, Amigos Bravos prepesesproposed new language for 20.6.7.30.A based solely on
the August 17 Discussion Draft. See AB Exhibit 1 at 48.

1042. Freeport rebuts the testimony by the Attorney Genseeral and Mr. Kuipers through
the testimony of Mr. Blandford, See Blandford Rebuttal at 16-17. €Fi—fehesk-whetherBrown
rebuttal-on-pr12-13-isresponsive]

1043. The Commission finds that the changes to 20.6.7.30.A proposed by Arhigos
Bravos based solely on the August 17 Discussion Draft are insufficient to justify changing the
Copper Mine Rule because no technical evidence is presented to support such changes.

1044. The Commission finds that Freeport and Mr. Olson do not object to 20.6,7.30.A
because they proposed not alternative rule language.

1045. In the Proposed Final Rule, NMED combines subsection A with subsection B in
response to the Attorney General and GRIP/TRP recommendations, which simplifiesy and
clarifiesy the propesed-sulePetitioned Rule.

1046. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.30.A
as set forth by NMED in the Proposed Final Rule.

Subsection B

1047. NMED prepesesproposed 20.6.7.30.B in the Petitioned Rule which deals

withaddresses contingency requirements for exceedances of ground water standards for

impoundment monitoring wells. See Petition, Attachment 1 at 32,
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1048. NMED smakesmade no changes to 20.6.7.30.B in the Amended Rule. See
Amended Petition, Attachment 2 at 3433.

1049. NMED suppertssupported 20.6.7.30,B through evidence and testimony fremof
AdeianMr. Brown. See Brown Direct at 9-10.

1050. The Attomney General ebjeetsobjected to 20.6.7.30.B and prepesesproposed to
delete the entire subsection, thereby making exceedances of ground water standards for
impoundment monitoring wells subject to the contingency requirements set forth in 20.6.7.30.A.
See NMAGAG Exhibit 2 at 34,

1051. GRIP and TRP object to 20.6.7.30.B and argue that this rule-srevisiensubsection
should only contain contingency requirements for abatement plans or other correctienve actions
whiehthal are located in other provisions 0f 20.6.7.30. See Kuipers, Attachment 2 at 35.

1052. With respect to 20.6.7.30.B (as labeled by NMED), GRIP and TRP propose to
delete and change several provisions and have it labeled as 20.6.7.30.C. See Kuipers,
Attachment 2 at 36.

1053. Amigos Bravos prepesesproposed new language for 20.6.7.30.B and B(1) based
solely on the August 17 Discussion Draft. See AB Exhibit 1 at 49.

1054. The Commission finds that the changes to 20.6.7.30.B and B(1) proposed by
Amigos Bravos based solely on the August 17 Discussion Draft are insufficient to justify

changing the Cepper-MirePetitioned Rule because no technical evidence is-presentedto

suppertssupported such changes.
1055. The Commission finds that Freeport and Mr. Olson do not object to 20.6.7.30.B

because they did not propose alternative rule language.
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1056. Based on the weight of the evidence, the Commission does not adopt a separate
20.6.7.30.B;, butlnstead. it adopts 20.6.7.30.A, the combined subsection, as discussed above.
Subsection C
1057. NMED prepesesproposed 20.6.7.30.C in the Petitioned Rule which dests

withoutlines contingency requirements for monitoring well replacement. See Petition,

Attachment 1 at 32.

1058. NMED makesmade no changes to 20.6.7.30.C in the Amended Rule. See

Amended Petition, Attachment 2 at 3533.

1059. NMED suppestssupported 20.6.7.30.C through evidence and testimony #emof
AdeiaaMr, Brown. See Brown Direct at 9-10.

1060. GRIP and TRP propose to delete 20.6.7.30.C and move it to another section of the
. Copper Mine Rule. See Kuipers, Attachment 2 at 3536. They have no substantive objections to
the subsection.

1061. The Commission finds that-theGRIP’s and TRP’s proposal to move 20.6.7.30.C is
unnecessary.

1062. Amigos Bravos prepesesproposed new language for 20.6.7.30.C based solely on
the August 17 Discussion Draft. See AB Exhibit 1 at 4950.

1063. The Commission finds that the changes to 20.6.7.30.C proposed by Amigos
Bravos based solely on the August 17 Discussion Draft are insufficient to justify changing the
Copper-MinePetitioned Rule, because no technical evidence is presented to support suehthe
proposed changes.

1064. The Commission finds that Freeport, the Attorney General, and Mr. Olson do not

object to 20.6.7.30.C. because they did not propose alternative rule language.
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1065. NMED mekesmade no changes to 20.6.7.30.C in the Proposed Final Rule except

for renumbering it as Subsection B.

1066. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.30.C,

renumbered as 20.6.7.30.B, as set forth by NMED in the Proposed Final Rule.
Subsection D

1067. NMED propesesproposed 20.6.7.30.D in the Petitioned Rule which
deatsaddresses with contingency requirements for exceedances of permitted maximum daily
discharge volumes. See Petition, Attachment 1 at 32.

1068. NMED makesmade no changes to 20.6.7.30.D in the Amended Rule. See
Amended Petition, Attachment 2 at 35,

1069. NMED suppertssupported 20.6.7.30.D through evidence and testimony fromof
AdrarMr. Brown. See Brown Direct at 9-10.

1070. The Commission finds that 20.6.7.30.D is undisputed because Freeport, the
Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson do not propose alternative rule
language. See AG-PNMAGAG Exhibit 2 at 34;; AB Exhibit 1 at 50;; Kuipers Attachment 2 at

37:1 WCO Exhibit 3 at 46.

1071. NMED meleesmade no changes to 20.6.7.30.D in the Proposed Final Rule, except

to renumber it as 20.6.7.30.C.

1072. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.30.D,

renumbered as 20.6.7.30.C, as set forth by NMED in the Proposed Final Rule.

Subsection E

3738428v1/25000-0382

@71i86



1073. NMED grepesesproposed 20.6.7.30.E in the Petitioned Rule which deals
withdetails contingency requirements for insufficient impoundment capacity. See Petition,

Attachment 1 at 32-33.

1074. NMED mekesmade no changes to 20.6.7.30.E in the Amended Rule. See

Amended Petition, Attachment 2 at 35-36.

1075. NMED suppestssupported 20.6.7.30.E through evidence and testimony fremof
AdriaaMr. Brown. See Brown Direct at 9-10.

1076. The Commission finds that 20.6.7.30.E is undisputed because Freeport, the
Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson do not propose alternative rule
language. See Freeport NOL: AG-NMAGAG Exhibit 2 at 34-35; AB Exhib-it 1 at 50; Kuipers
Attachment 2 at 37; WCO Exhibit 3 at 46.

1077. NMED makesmade no changes to 20.6.7.30.E in the Proposed Final Rule except

to renumber it as 20.6.7.30.D.

1078. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.30.E,
renumbered as 20.6.7.30.D, as set forth by NMED in the Petitioned Rule, Amended Rule, and
Proposed Final Rule.

Subsection F
1079. NMED grepesesproposed 20.6.7.30.F in the Petitioned Rule which deals

awithoutlines contingency requirements for inability to preserve required freeboard. See Petition,

Attachment ] at 33.

1080. NMED makesmade no changes to 20.6.7.30.F in the Amended Rule. See

Amended Petition, Attachment 2 at 36.
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1081, NMED suppertssupported 20.6.7.30.F through evidence and testimony fremof
AdriaaMr. Brown. See Brown Direct at 9-10.

1082. The Commission finds that 20.6.7.30.F is undisputed because Freeport, the
Attorney General, GRIP, TRP, Amigos Bravos, and Mr. Olson do not propose alternative rule
language. See Freeport NOI;; AG-NMAGAG Exhibit 2 at 35; AB Exhibit 1 at 50-51; Kuipers
Attachment 2 at 37; WCO Exhibit 3 at 46.

1083. NMED smakesmade no changes to 20.6.7.30.F in the Proposed Final Rule, except

to renumber it as 20.6.7.30.E.

1084. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.30.F,

renumbered as 20.6.7.30.E, as set forth by NMED in the Proposed Final Rule.
Subsection G

1085. NMED prepesesproposed 20.6.7.30.G in the Petitioned Rule which deals
withaddresses contingency requirements for impounds with structural integrity compromised.
See Petition, Attachment 1 at 33.

1086. NMED maleesmade no changes to 20.6.7.30.G in the Amended Rule. See
Amended Petition, Attachment 2 at 36.

1087. . NMED suppestssupported 20.6.7.30.G through evidence and testimony femof
AdrterMr. Brown. See Brown Direct at 9-10.

1088. Amigos Bravos prepesesproposed new language for 20.6.7.30.G based solely on
the August 17 Discussion Draft. See AB Exhibit 1 at 495].

1089. The Commission finds that the changes to 20.6.7.30.G proposed by Amigos

Bravos based solely on the August 17 Discussion Draft are insufficient to justify changing the
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Copper-MinePetitioned Rule because no technical evidence is presented to support seehthese
changes.

1090. The Commission finds that Freeport, the Attorney General, GRIP, TRP, and Mr.
Olson do not object to 20.6.7.30.G, because they do not propose alternative rule language. See
Freeport NOI; AG-NMAGAG Exhibit 2 at 35; Kuipers Attachment 2 at 37; WCO Exhibit 3 at

46.
1091. NMED makesmade no changes to 20.6.7.30.G in the Proposed Final Rule, except

to renumber it as 20.6.7.30.F.

1092. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.30.G,
renumbered as 20.6.7.30.F, as set forth by NMED in the Proposed Final Rule.
Subsection H
1093. NMED prepesesproposed 20.6.7.30.H in the Petitioned Rule which deals-withsets
forth contingency requirements for reporting and correction of unauthorized discharges. See

‘ Petition, Attachment 1 at 33.

1094, NMED mekesmade no changes to 20.6.7.30.H in the Amended Rule. See

Amended Petition, Attachment 2 at 36.

1095. NMED suppestssupported 20.6.7.30_H through evidence and testimony fremof
AdrianMr. Brown. See Brown Direct at 9-10.

1096. GRIP and TRP have not substantive objections to 20.6.7.30.H as labeled by
NMED, but they do _propose to move it to the fentfiont as 20.6.7.30.A.

1097. For the reasons set forth above, the Commission finds that the proposal to move

20.6.7.30.H as proposed by GRIP and TRP is unnecessary.
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1098. The Commission finds that Freeport, the Attorney General, Amigos Bravos, and
Mr. Olson dedoes not object to 20.6.7.30.H, because they do not propose alternative rule
language. See Freeport NOI; AG-PMMAGAG Exhibit 2 at 35; AB Exhibit 1 at 51; ard-WCO
Exhibit 3 at 46.

1099. NMED makesmade no changes to 20.6.7.30.H in the Proposed Final Rule, except
to renumber it as 20.6.7.30.G.

1100. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.30.H,
renumbered as 20.6.7.30.G, as set forth by NMED in the Proposed Final Rule.

Subsection 1

1101. NMED prepesesproposed 20.6.7.30.1 in the Petitioned Rule which deals
withaddresses contingency requirements for impounds with unstable slopes for leach stockpiles,
tailings impoundments, or waste rock stockpiles. See Petition, Attachment 1 at 33.

1102. NMED smakesmade no changes to 20.6.7.30.1 in the Amended Rule. See

Amended Petition, Attachment 2 at 3634,

1103. NMED suppertssupported 20.6.7.30.] through evidence and testimony frem]
AdrienMr. Brown. See Brown Direct at 9-10.

1104, Amigos Bravos prepesesproposed new language for 20.6.7.30.1 based solely on
the August 17 Discussion Draft. See AB Exhibit 1 at 4951,

1105. The Commission finds that the changes to 20.6.7.30.1 proposed by Amigos
Bravos based solely on the August 17 Discussion Draft are insufficient to justify changing the

Cenper-MinePctitioned Rule because no technical evidence is presented to support suehthese

changes.

3738488v1/25000-0382




1106. The Commission finds that Freeport, the Attorney General, GRIP, TRP, and Mr.
Olson do not object to 20.6.7.30.1, because they do not propose alternative rule language. See
Freeport NOI; AgG Exhibit 2 at 35-36; Kuipers Attachment 2 at 38; WCO Exhibit 3 at 46-47.

1107. NMED makesmade no changes to 20.6.7.30.1 in the Proposed Final Rule, except
to renumber it as 20.6.7.30.H.

1108. Based on the weight of the evidence, the Commission hereby adopts 20.6.7.30.1,
renumbered as 20.6.7.30.H, as set forth by NMED in the Petitioned Rule, Amended Rule, and
Proposed Final Rule.

Subsection J
1109. NMED prepesesproposed 20.6.7.30.J in the Petitioned Rule which deals

svithoutlines contingency requirements for erosion of cover systems or compromised stormwater

conveyance structures, ponding of stormwater, or other conditions. See Petition, Attachment 1 at
33-34,

1110. NMED suppestssupported 20.6.7.30.J through evidence and testimony fremof
AdsianMr. Brown. See Brown Direct at 9-10.

1111. Freeport ebjeetsobjected to 20.6.7.30.J in the Petitioned Rule and
propesesproposed alternative language. See Freeport NOI at 5-6. |

1112, Freeport sresentspresented evidence through Thomas Shelley to support its
alternative language. Mr. Shelley maintains that the last two sentence of 20.6.7.30.J in the
Petitioned Rule should be deleted because, in summary, they are not appropriate or even possible
for some corrective actions and may conflict with the approved schedule that is required for

every corrective action plan. See Shelley Direct at 48-49.
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. responses, and to consider motions and responses in the first instance, and then make a
recommendation to the Commission for action on any motions.

From Freeport-McMoRan’s perspective, it is inappropriate and premature to address the
merits of the Petition before the first day of the hearing. In the past, the Commission has been
advised to defer the receipt of testimony, questioning of witnesses or the parties, or otherwise taking
evidence in support of or dpposition to a proposed rule until a hearing has been set, public notice
has been given, and all parties have an opportunity to present evidence in accordance with the
procedures established by the Guidelines and the Commission’s orders.

Freeport-McMoRan appreciates the Commission’s consideration of the Petition and looks
forward to participating in the hearing process.

Respectfully Submitted,
GALLAG E DY,P.A.

Anthony (T.J.) J. Trujillo
1233 Paseo de Peral
Santa Fe, NM 87501
Phone: (505) 982-9523
Fax: (505)983-8160
DLM@gknet.com
AJT@gknet.com

DalvaL. Moenenbej/

CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing pleading was mailed to the
following parties this November 9, 2012:

Misty Braswell

Andrew Knight

Assistant General Counsel

New Mexico Environment Department
PO Box 5469

Santa Fe, NM 87502-5469
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